
services

139 Qucstluns have been raised about the appropriate

char~m~structurcs tor interconnection services.
particularly how tar alternatl"es to the standard 'Fcr
minutc' unit tor char~in~ com'evance rates m.lV be
'lpproprmtc tor current ilnd new interconnection
services. Clpacttv ch.lr~ing IS one optIOn which
OFTEL .1nd the industry hil"e begun to discuss 'lIld
there mav well be lither llptions as well. OFTEL
intends tll pursue this issue activelv and will look to

those in the industry in favour 01 change in this an~a

to come tllrward with detailed proposals.

Future of ACes

140 M.lIlV respondents to the consultativc doculllent
lIr~I.'\.j th.lI thc luturc 01 ADCs shollid be rC\'Ic\\"l'J .15

soon as possible. ADCs rellect the 1,1Ct thilt. under Its
current t<lritf structure. BT recovers many 01 its <lccess
related costs throu~h usa~e r<lther th.ln standing
char~I.'S, Related to this is the cost to BT ot its
universal service obligation \USa). In order tor the
AOC rl.·~lmc to be mMcri<lllv changed. BT's .lbility to
recover its acccss lidicit. includin~ the question ot
rebalancin~ ilnd the cost ot the usa. would h<lw to be
considcrl.'\.i. OFTEL h.1S taken no decisions on wh<lt
the appropriate wny ton\'nrd on these issues might
be. Work will need to be carned out initiallv by
discussion with BT. aFTEL l\"lluld however propose
to carry out a wide r<ln~in~ consultative excrclse
beton' ,11lV tillal dl'CISiolls an~ reached on the future or
ADes llf who should contribute to the usa.

Addition of new interconnection services

141 Pi1ra~rnphs 63 to 07 ha\'e already identified that
some of the other operators requests tor new
interconnection sen'lces will need to be considered 011

a longer term timescale. The issues tailing into this
category are in List C .1t Annex H.

CONCLUSION

142 aFTEL believes that the implementation ot the
three stage programme in this statement will prOVide
fair and transparent interconnection services vital to
the continuing development ot competition in the

telecommunications market and thererore to ensurin~

the bL'St possible deal for the customcr in terms ot
qualitv. choice and \'alue tor monev. OfTEL looks
torward to further extensive consultiltion with the

industrv and other intcrested pilrtles in deveillpin~

and implementmg <III aspects oj the programme.

23 __
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Thrill .n ung'hCI".ntIOlInCe_, 01 CommISSIOn .Cllon A..... oll"e lull Ie., o' I CommISSIon oraef
~Q"IIIl"I.'Ollle,llacllon Sa MCI'J FCC. S!S F 20315 10 C C.re ,.,..,

Report No. CC-S68 COMMON CARRIER ACTION AprilS, 1994

FCC AFFIRMS THAT CANADA AFFORDS RESALE OPPORTUNITIES EQUIVALENT
TO THOSE IN THE U. S.; AT&T DENIED RECONSIDERATION

The Commission has denied AT&T's petition for reconsideration
and affirmed its previous finding that Canada affords resale
opportunities equivalent to those available in the United States.
The Commission also granted BT's request and clarified that the
resale authorizations for private lines between the United States
and Canada are lim~ted to the carriage of U.S.--Canada traffic due
to the Canadian policy requiring "maximum use of Canadian
facilities."

AT&T requested reconsideration of the Commission's previous
finding that Canada affords resale opportunities equivalent to
those available in the United States, and the accompanying grant of
the applications of fONOROLA Corporation and EMI Communications for
authority to resell, inter alia, international private lines
between the Uniced States and Canada. AT&T argued that, in
granting the applications of fONOROLA and EMI, the Commission had
focused solely on the issue of nondiscrimination and did not
undertake a comparative analysis of the resale opportunities
available within Canada and the United States, thus misapplying the
eauivalency test. In the alternacive, AT&T asked the Commission to
adopt. new traffi.c reporting and monitor~ng measures for
:ncernacional private line resellers.

On November 4, 1992, the Commission granted fONOROLA and EM!
authority to resell, inter alia, international private lines
between the United States and Canada for the prOVision of switched
services. These authorizations represented the first time that the
Commission applied its International Resale Order to authorized
resale of private lines only to countries determined to afford
resale opportunities equivalent to those available in the United
States. In the International Resale Order,-- the Commission
concluded that o:he public interest in cost -based :"nternational
telecommunications services will be served by encouraging the
resale of international telecommunications services, i,ncluding
orivace lines. The Commission further stated that it expects the
resale of international private lines to exerc downward pressure on
high collection and above-cost accounting rates.

(over)
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In an effort to safeguard the U. S. public interest aqainst :he
negative impact of .. one-way" resale. the Commission conditioned :'~s

policy by requiring international private line resale applicants co
demonstrate thac resale opporcunities equivalenc to chose availcl.e
under U.S. law are afforded by the descination foreign countrj.

In the fONQROLA/EMI Order, the Commission concluded that :~e

licensing scheme, tariffing requirements, ability to interconn~ct

to the public switched network at both ends, terms and conditi::s
for resale of WATS/volume discount services, line-side acc~ss

coupled with discounted contribution charges, and foreign owners=.=.p
policy in Canada provide equivalent opportunities for U.S.-based
resellers to encer and parcicipate effeccively in the Canaci:.an
resale market.

Therefore. upon consideracion of the complet:e record, :'::e
Commission determined that Canada affords equivalent private l~e

resale opportunities.

With respect to AT&T's alternative proposal, the Commiss~~n

stated that adcpt:ion of AT&T's proposed monthly traffic repor~::g

and monicoring measures would frustrate the broader goal of :=s
Internacional Resale Orger, to further competition in :~e

international resale market in order to obtain the public bene:~:

of cost -based telecommunications services. However, che Commiss~~n

has recognized that: there is a significant time delay between :~e

iniciacion of resale services and the filing of currenC anr:~l

traffic data reports. Therefore, the Commission adoptee a
requirement chat all international private line resellers f~:e

certain craffic reports on a semi-annual basis during the fi=st
three years of an equivalency finding.

Action by the Commission April 4, 1994, by Order =n
Reconsideration (FCC 94-81). Chairman Hundt, Commissioners Que:lo
and Barrett.

-FCC-

News Media contact: Patricia A. Chew at (202) 632-5050.
Common Carrier Bureau contact: Jennifer A. Warren and Susan

O'Connell at (202) 632-3214.
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Before the
Federal Communications Commission

Washlnpon. D.C. ~0554

MEMORANDUM OPINION. ORDER
AND CERTIFICATION

By Ihe CommiSSion: Commissioner Quello concurring in
result.

Released: November 4. 1992

In re Applications of

fONOROLA Corporation

Application for Authority
Under Section 214 of the
Communications Act to Resell
Facilities of Other Common
Carriers to Provide Domestic
Carriers Interconnection
with Canadian Carriers.

and

EMl Communications
Corporation

Application for a Certificate
of Public Convenience and
Necessity Pursuant to
Section 21~ of the Communications
Act as amended. to Provide
lnternational Communications
Service between the United States
and Canada on a Resale Basis.

Adopted: October 8. 1992:

File No. l-T-C-91-I03

File No. I-T-C-91-050

I. INTRODUCTION
1. The Commission has before it the above-c:aptioned

applications from fONOROLA Corporation cfONOROtA)
and EMI Communications Corporatlon l (EMil seekins au­
thorization. pursuant to Section 21~ of the Communica­
tions Act of 1934 (the Act). as amended. 47 U.s.C. ~ 214.
10 resell international private line and switchec1 semces
between the United States and Canada. Pursuant to our
[fUernallona~ResaU Order. ~ we require applicanlS seekins to
resell international private line services to demonstrate that
equivalent resale opportunities exist in the counlry at the
other end of the private line. The applications before us
request that we make the determination that Canada af­
fords the requisite equivalency of resale opponunities.
Based upon the evidence submitted in the record. we find
that such equivalent resale opportunities exist in canada
for reseHers seeking to provide servIce between the United
States and Canada. We accordingly grant fONOROLA and
EMI authorization to provide their requested services. sub­
ject to the conditions set forth below.

II. BACKGROUND
2. In the /fUernallona~ Resale Order. we found that a

policy encouragmg the resale of internatiunal telecom­
munications services would further the public interest in
cost-based international telecommunications and more effi­
cient use of international facilities. Specifically. we con­
cluded that a more liberal policy toward the resale of
international private lines 10 prOVIde switched voice ser­
vices would allow new entrants in the market and exen a
downward pressure on above-eost international accountins
rates and overseas coilection rates throu1h the diversion of
switched traffic to resold private lines. We therefore au­
thorized the resale of international private lines to any
country that offered equivalent resale opponunities.

3. At the same. however. we concluded that permitting
"one-way resale". i.e.. resale only from the overseas point
inbound to the United States. would have the undesirable
effect of undermtning the goals and henefits of our new
policy. Such "one-way resale" coulu enable foreiSl' carners
or administratlons umlaterallv [0 divert U.S. inbound
switched traffic. for Which U.S. carriers nurmaHy receive
setltements payments under the international settlements
policy.J to private lines. thereby evading the setltements
process for that traffic.s By contrast. absent the opportunity
to resell private lines in the reverse direction from the U.S.
to the foreign country. U.S. carriers would necessarily con-

I On May l. 1992 Eastern Microwave. Inc. changeQ itS name to
E~II Communications Corporation.
~ In the Maner of the Relulation of International Accounting
Ratts ProceeainlZ. Phase II. First Report anQ Order.
(/Iltrrnatlonal Resale Order). 7 FCC Red 559 (1991) ,rcon. pend­
illf.
J ·5rr InternationaL Resale Order at 560.
J The International Settlements Policy (ISP) requires uniform
senlement rates. accounting rates anti division of tolls for U.S.
international carrIers on parallel routes. The aim of the ISP is
to prevent foreign telecommunIcations administrations from
"whipsawing" U.S. carriers. or piaying carriers off 3gainst each
olher to the disacivantage of the U.S. carriers 3nci U.S.
rate!'ayen. Sre MackIJ.v Radio alld Trle,raph Company. Inc .• 2
FCC 392 (IQ361. affd by lhe Commwio" t" barIC. ~ FCC 150
(1937). atfd sub nom. Maclul'l Radio alld Teltgraph Co. v.
F.C.C.• 9; F.ld b~ I (D.C. Cir. 1938).

, This would occur because a foreign·based resale carrier could
le:lSe both the foreign 3nci U.S. halves oi an international pri·
vate line anci use that line to carrY inbounci traffic into the
United St.ues and hand it off to a domemc U.S. c~rrier through
3 connection to Ihe U.S. public switched telephone network
(PSTN). AlthoulZn the Commission's rules do not explicitly
subject intern3tionai priv31e line resale [0 Ihe Commission's
ISP. we note Ih3t on February 5. IQIlO. AT&T filed a petition
for ciecl~ratory ruling seeking. lIleer alia. 3 Commission cieter­
mination that U.S.-based carriers must comply widl the Com­
mission's ISP when providing an "1~'TS option" over 3n
international private line. See AT&T Petition for Expeaitec1
Declaratorv Rulinll. CC Docket KtI--4Q4 (February S. 19QO). This
petition IS ·still penaing.
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tinue to route outbound traffic over switched lines. thus
continuing to pay above-eost international accounting rates
subject to the ISP. Permitting such unilateral evasion of the
settlements process would nOt only exacerbate the U.S.
settlements deficit. it would also fail to put downward
pressure on international accounting rates and overseas
collection rates. thereby frustrating the policy goals behind
the encouragement ot international private line resale. Ac­
cordingly. we authorized resale only to countries that allow
resale to occur in both directions so that the benefits of
resale would inure to both U.S. and foreign ratepayers. We
theretore required that each applicant seeking to resell
international private lines demonstrate that the SUbject for­
eisn country affords resale opportunities equivalent to
those available under U.S. law.Q To comply with Section
63.01(k)(S) of our Rules. both applicants filed amended
applications seeking to show that equivalent resale opportu­
nities exist in Canada.

4. fONOROLA is a corporation chartered in the United
States seeking authorization to become an international
common carrier providing U.S. - Canada service by resel­
ling the services of authOrized facilities-based international
common earners. fONOROLA proposes to lease private
lines trom U.S earners and to use them for the provIsion
of international message telephone servIce \ IMTS), fac­
simile and data services. on a resale basiS. - To this end.
fONOROLA seeks to offer U.S. domestic common carriers
access to Canadian carriers at border crossing points and
Canadian carriers access to U.S. carriers' points of presence
(POPs). As fONOROLA is wholly-owned by fONOROLA.
Inc.. a Canadian telecommunications entity. it is a foreign­
owned carrier under the Commlssion's decision in [merna·

Q Section 03.0 l(k l(S) provides. in pertinent p:m:

..... If proposed facililies are to be aCQuired through the
resale of private lines for the purpose of provtding inter·
nauonal servIces. applic:anl shall demonstrate for uch
country to which it seekS to prOVIde service th:at that
country affords reuie opportunities eqUivalent to those
available under U.S. law.... "
SpeCIfically. fONOROlA seeks to leOlse S~ 05·1 circuits from

COlnaaa to the United StOltes Olna 1 OS-I circuits from the
Unitea Stales to Canaca. pursuanl to AT&:T Tariffs F.C.C. :--ros.
a and I!. Sprint TOlrifCs F.C.C. Nos. 5 ana; ana MClIWestern
Union International TOlriff F.C.C. :-lo. 2;.
~ IH2 FCC 1e1 IH2. 8~2 (IYRS). r~con. d~nied. 00 R.R. 2e1 1~3S

\ 1986\. On October~. IQQ2. the Commission adoptea a prOp05al
to moaify its current policy of treOlting foreign·ownea U.S.
common cOlrriers as dominant in their provision of all interna­
tional services to all foreign markets in favor of a policy that
regulates all U.S. internOltionai carrIers. whether U.S.' or for­
eign·owned. :15 dominant only on those routes where their
foreign affiliate has Ihe ability 10 discriminate agOlinst unaf­
filiatea L: .5. international carriers In the provision of access to
bottlenecK facilities and servICes. Su Re/fuiatlon of InterntUiOnai
Common Carrier Services. CC Docket -,11-360. Report ana Order.
FCC 92· . adopted October 8. 19Q2. However. the Order
will not become effective until qn days after public:nion in the
FederOli Register. Unaer procedures specuied in that Oraer.
fONOROLA may seek to modify its aominant regulatory status
on the U.S.-Canada route.
Q EMI proposes to provide this service via four T·!s leased
from Owest Microwave VII. Inc.• an authorized common carrier
(see file No. I-T·C·tI()-186. granted Septemoer o. ll,lQOl anli one

lional Compellllvr: ClJrrJer.3 and. thus. would be Tel'llated as
dominant in its provision of international common carrier
services between the United States and Canada.

5. EM!. a nondominant. U,S"owned common carrier. is
authorized to provide non-lMTS video and associated audio
services between the U.S. and Canada. EMI seeltS authority
to resell international private lines leased from U.S_ and
Canadian carriers for the provision of 800 service to
Canada.~ EMI also seeks authority to provide international
switched voice. facsimile and data services by reselling the
international switched voice service set forth in AT&T's
Tariff FCC Nos. I and 2. U.S. S,>rint's Tariff FCC Nos. 1
and 2 and Mel's Tariff FCC No.1 between the U.s. and
all international points listed in those tariffs.

6. We placed the above-eaptioned applications on public
notice on May I. 1991. and January :!S. 1991. respectively.
and received no comments. The amended applications
which both fONOROLA and EMf filed to meet the re­
quirements of the [nternational ResaLe Ord" were placed
on public notice in April 19Q2..-\merican Telephone and
Telegraph (AT&T) initially filed Comments on
fONOROLA's amended application. but subsequently op­
posed both the fONOROL-\ anc.1 E~I amended applica­
tions. lo

lD. DISCUSSION
7. The fONOROL-\ and EMI applications present the

first OCC8liion for this Commission. pursuant to the Inte,na­
lional Rtsal, Ordr:r, to determine \l. helher there are equiv­
alent private line resale oppul'lunilies for U.s.-based
carriers in a foreign country.11 In [he Inll".,wollal Rts.u.e
Order. we declined to adopt specific criteria for determin-

OS·I leasea from Unitel. a CanOlaiOln c:lrrier. These leaea linn
will be used in conjunction wilh E~II" \I" ..n dumntic facililies
in the U.S.
10 AT&T filed Petitions to Deny I he :Imended applic:ations of
both fONOROlA and EM!. to ... hl.:h "uth Olpplicaats liled
Oppositions. EM' also filed a .\lnllllll III Supplement. AT&:T
then replied to both Oppositions .1nU 1"\11''\ Motion. Subse­
quently. the COln3dian Embassy JIIU SJ'lrinl Communlclllions
Comp:any. L.P.(Sprinll submilleli 1'1 I'll rtf· teller liIinp in sup­
port of the fONOROLA appliCOltlOn II ':lIer ttl Chairman Alfred
C. Sikes. Federal CommunicOllinn'\ I t1mml'\'\iun from Marc A.
Brault. Charge a·Aff:aires. c.1n.aalan t rn"as'\~. u:ated August 10.
!~2)(letter to Donna R. SeOlrcv. 'i.:.:retar\". Fed.ral Commu­
nications Commission from Mich:!el II I·in~erhul. General At­
torney. Sprint. dated September I I. I'/'I!). ""T&T's Petition to
Deny Ihe fONOROLA applicOltion "'.1'\ tiled Olfter the due d:ate.
along with a request 10 accept thl'\ 1:I1.:·lilcu pelition. We 3rOlnt
AT&T's request because fONOROI .\ , .1J'll'hc.1lion and AT&T's
petition raise new and novel is'\lIc'\ "h I.:h require a full llnd
complete recora. Olnd we find that 111,' Pll/1lic inlerest would be
served by accepting AT&T's petl""nll"n~ ... ilh the applicant's
responses. into the recora.
\I The requirement for equivalcnt !','-:I,': "J'll'urtunities to exist
belween the Unilea StaIn and ( .111.1<1.1 ,I"..., nm implicate Ihe
19MH U.S.-Canaa:a Free Traae ,\re:l .1~r.:.:menl (CFTA) or the
recentlv concluded North Americ:ln I r.:.: I'rJue Area agreement
(NAFTAl. Provision of telecommWlJ...1rllll" ~rvices Ihrou!!h
reule is a form of "bOlSic" service. 11,.: « 11'·\ uoa n01 Olpply to
the prov,,,ion of basic services. Lrl\lo:r ,11.: :-';,\FTA. the three
governments -- Mexico. Can3da antJ '/1': Lnirrd Slates _. tOOK
reservations thl1t amount to an cxd,,""" "' "l1'iic 'lervices from
the lraae principles of the NAfT,\.
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ing whether equivalency exists in a particular foreign coun­
try. We stated that licenSing. tariffing and other terms and
onditions which may be associated with the provision of

,ervice would be among the factors a ~arty might wish to
address in trying to show equ....alency. 2 However. we did
indicate that for equivalency to exist the subject foreign
country must. at a minimum. permtt open entry for. and
nondiscriminatorv treatment of. U.S.-based carriers. In­
deed. we emphasized that the prices. terms and conditions
afforded U.S.-based reseUers should be equivalent to those
made available to foreign-based reseUers providing service
in their country. 1)

8. Pursuant to Section 63.0Uk)(5) of our Rules. the
applicants each submiued information and documentation
intended to show that equivalent resale opportunities exist
in Canada. As a threshold issue. AT&T asserts that neither
applicant has addressed the factors necessary to demon­
strate equivalent resale opportunities under Section
63.01(kl(S).14 The applicants' submissions address
equivalency in Canada in terms of open entry. non­
discnmmatory treatment in the application of general tar­
jffs and ,.;ontnbution charges. and the ability to
interconnect to the pUblic SWitched telephone network
(PSTN) at both ends. The applicants claim these factors are
sufficient (0 demonstrate that overall Canada affords
U.S.-based carriers resale opportunities equivalent to those
available under U.S. law. as required by our InternationaL
ResaLe Ordtr. They argue that reqUiring point-by-pomt
equivalency as AT&T suggests. rather than a broad
equivalency. would result in no determinations of
eqUivalency. thereby denying the pUblic the significant

1~ Inttrnatwnat RtSate Order at 562­
13 (d,

14 AllhoUllh our review of nch :lpplication is on a case-by·case
b35is. the si.abstance of AT&T's petitions relates to the common
issue oi equtvalency for C:lnaGa. Thus. we consolidate our dis·
cusslon of the Issue of equlv:llent reule' opportunllie, :lnc1
AT&T's relattd :lrguments.
IS The relevanl CRTC Decisions which have progreSSively
liber:lhzed the C1n:lliian resaie manet :Ire RUGU and Sharlnf( of
Pril'ale Lint SerlllCts. Telecom Decision 1/0-) (I~)(CRTC De­
cision 'Ii)-)': fe/elf/abt ClInada Inc. - Rtf(ldGtlon afler Ihe TralUl­
llana/ Period. Telecom Decision 0,11-21 (lWI)(CRTC Decision
<11·21): Appticallon of TWU • SUWIoS of RtseUtn {"nd" lht
Railwall ACl. Telecom Decision 92·11 (IQQ2) (CRTC RestUtr
SlalUS Ordt,,: anc1 Com~luioll III the PrOllulon 0; Public Lonlf
Dislance v'oice Telephont Se",iCts and Related Rtsate /lnd Sha,·
Ing 'SlutS. Telecom Decision 92·12 (l~~2) (CRTC Compentloll
Ordtn. The recent CRTC Compelluon Order not only further
liberalized C:lnac1a's resale poticy. it also extended the geo­
or:lphic scope of permined resale to encompass approximately
~ percent of telecommunications tr:lffic in Canada. While resel­
lers can orillinate traffic in lXlCll& of Canada. [hey can terminate
tr:affic thrOU2hout all of C:lnada. See fONOROLA. e.t parle
tiling oi September 15. 1992. As .this hberalizec1 resale policy
now applies to the provinces !pvlng r1~e to approximately <10
percent of Canadian traffic anc1 also allow, terminating capabil·
itv throughout Can:lda. we believe this constitutes an adequate
basis for malting an equivalency tindin~.
In Letter to Jan Peeters. President. fONOROLA from R. Chis­
101m for A.J. Darling. Secretary General. CRTC (June 16.

'1112\, See fONOROLA's Opposition. Attachment.
. • See fONOROlA Application at -4. fONOROlA specifically
assens that registration for a reselln in Canac1a consists solely of
an approximatt one·week notification process. 35 comparec1 to

7314

benefits associated with internationai resale. Upon review.
we find that the applicants have satisfied the showing re­
quired in Section b3.0Uk)(5).

9. The applicants first claim that an open and competi­
tive resale market already exists in Canada. They arpe that
the various decisions LS issued bv the Canadian Radio-televi­
sion and Telecommunications Commission CCRTC) which
collectively describe the regulatory regime applied to resel­
lers in Canac1a demonstrate that Canada has a poUcy of
open entry for resellers. As additional evidence.
fONOROLA submits an outline of this regime provided by
the Office of the SecretarY General of CRTC. t6 These
documents indicate that CRTC requires reseUers - whether
Canadian or foreign-owned - to register with the qtTC
and the underlying carrier prior to beginning service. I. file
tariffs. III and pay contribution charges for interconnecting
circuits to the PSTN. 19 The applicants aSle" that these
regulatory procedures have not proved to be a barrier to
entry In the Canadian resale market. In fact. fONOROLA
notes that there are approximately 80 resellers operating in
Canada. 10 of which are U.S.-based reseHers.~D

10. As additional evidence that Canada allows U.S.-based
carriers open and nondiscnminatory entry. the applicants
cite CRTC Decision 9t·21 in which it is stated tllat Cana­
dian government policy applies no ownership' restrictions
on persons acting as reseHers in Canada.' I Therefore.
U.S.-based carriers have the same opportunity to enter the
Canadian resale market as Canadian carriers. AT&T notes.
however. lllat the draft Telecommunications Act. now
pending in Parliament. would im(l!Jse foreign ownership
restrictions on common carriers.-- Although we share
AT&T's concern that the draft Telecommunications Act
may impose foreign ownership restrlctions on resellers. it is

the U.S. requirement th:1I resellen tile :In appiication for a
Seclion .H~ authoriz:ltion which must be pl:lced on thiny-c1:1Y
public nouce. See fONOROlA e.t parl~ tiling of September IS.
\QQ2.I. Recently. CRTC determined th:lt reseUers enppd in pro­
...idin~ interprovinCial ~ervlCe :1Oc1 in control of roulin~ are
"compantes" under the Canadian Railways Act anci thus fall
wilhin its jurisdiction: as an immediate result. such rnellen are
required to file tanffs by October \I, 1<1<12. Set CRTC ReseILtr
SlGtUS Ordtr. sllpra at note 15. We also nute th:1I CRTC h:15
adopted a new tariff approval procedure which will permit
afproval on same day as filed.
I Set CRTC Decision 9()-). Contribulion ch:lrges. which :Ire
the rough equivalent of access c-harges in the Unhect States. are
not applied to data services: WATS or KIlU services: local voice.
non-interconnected interexch:lnge voice. and dcclicaled inter­
connectec1 interexchange voice servlce~: and private lines for
private line services. See CRTC Compelltlon Ordtr. :It note 15.
In adcihion to conlribution charges. AT&T claims that there are
separate "access charges" applicable to resellers providing sere
vice between the Unitec1 States :lnd C:lnada: however. the CRTC
C'omptmion Order indicates th:lt nu such ac1c1itional charges
a~ply.
; S~c fONOROlA e.t parlt filing oi Stptember 15. IqQ2.
;t Sec CRTC Decision 91-21. at note 15,
!: Telecommunications Bill C·b2 (draft of February 27. lQQ2).
The draft is unclear as to whether and under whAt circum­
stances those restrictions might be :applied to resellen. How.ver.
we note that Bill C·6Z·s definition of transmission facilhy. to
which Canaaian foreign ownenhip restrictions do apply. is in­
lended to exclude Swilching apparatus. Set Letter from Michael
Helm. Director Generai of Telecommunications Policy. Depart­
ment of Communications to Astrid Pregel. Canadian Embassy.
dawi September ~Il. 19Q2.
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premature to specu!ale on the oUlcome of Ihe Parliamen­
tary debate on this legislation. However. authorizations
granted pursuant to an equivalency finding are subject to
the condition of possible modification or revocation if.
upon review. we determme at a future date thaI equivalent
resale opportunities no longer eXlsl in Canada.

l L. In addilion to flagging the foreign ownership ques­
tion. AT&T assens that the CRTC Compeutlon Order. while
a liberalizing slep for the Canadiannresa!e market. uoes not
address certain other concerns~J that may create funher
hindrances to equivalent resaie opportunities being avail­
able in Canada. AT&T specifically expresses concern that
the Canadian policy of a 20 percent foreign ownership
restriction for facHities-based carriers may apply to the
CRTC's CalelUry of "hybrid reseUer" .l4 The term "hybrid
reseUer" refers to carriers that operate in Canada through a
mix of leased and owned transmission facilities. as opposed
to carriers which operate solely through the transmission
facilities of an underlying carrier. While we recognize that
the regulatory treatment of "hybrid reseUers" may have
ramifications for compewion in the Canadian resale mar­
ket. we note that neither of the applicants before us falls
within this CRTC cateltorv. and the record in this proceed­
ing ooes not adequatelv address this issue.;~ Therefore. as
neither applicant qualifies as a "hybrid reseUer" in Canada.
we need not address this issue in the context of this rul­
ing's equi\lalency finding.;o

l2. AT&T also contends that the terms and conditions
attached to the resale of WATS/discount toll services':7 and
the level of contribution charges lhat resellers must pay
limil the abilily of U.S. reseUers to operate in Canada and.
thus. calls Canadian eqUivalency to the U.S. market into
question. These considerations. however. apply equally to
U.S. and Canadian resellers. Moreover. they apparently
have not prevented a large number of reseUers. inclUding
U.S. based carriers. from operating and competing in

~3 AT&T suggests th:n :lction on these :lpplic:ltions would be
prem:lture in light of the cuurt slay :lnd scheduled October
appeal of IWO sections uj Ihe eRTC Cumpe'Ulon Order rel:lting
10 (II the C~nldian leie"ilone companies' in.'lbility to receive
compensillon for costs for alluwing Interconnection to Iheir
networks. :lnd (ii) new entrants receiving discounts on con­
tribution ch:lrges. However. Ihese aspects appear to relate only
to facilities-based carriers. AlthOUllil AT&T also includes the
Petition fur lea\le to appeal CRTC's ReuUer Sta,us Order as :In
argument 10 withhold ICllon on these applications. we note that
rhe court h.'lS dismissed this Petition.
~~ See CRTC Compe,illon Order at note IS.
~5 ~either fONOROLA nor EMI :lppe.'lrs to own facilities in
Can:lda.
~o We may review Ihe 5t:ltus of the C:ln:ldian resale m:lrket and
the scope uf our equivalency tinding :IS new decisions. policies
and le2islation are adopted.
r At&T h:ld initially raised the issue uf the prohibition uf
resale of WATS :lnd other discount loll services within C:lnada
as 01 potential economic barrier 10 market entry because of
distribution costs for c:llis within Canada. However. pursuant to
the Compemion Order. WATS and olher discount loll services
m:lY now be resold in C:ln:lCla:lS in Ihe Unitea Slates. AT&T
h.'lS since indicated that it would be premature to act on these
applications until the tanifs for the resale of WATS and other
volume discount services were actually implemented. The Cana·
dian Department of Communications has confirmed that these
tariffs have been filed wilh the CRTC and are in effect.
l8 See supra n.20 and accompanying text. AT&T's own com-
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Canada.~S The evidence thus indicates that these terms and
condilions for the resale of WATSidiscount toll services
and contribution charges are administered on a non­
discriminatory basis. and do not appear to create a signifi­
cant impediment to conwetiti\le entry and operation in the
Canadian resale market. - We therefore conclude that these
concerns are not sufficient to preclude a finding of equiv­
alent resale opponunities existing between Canada and the
Uniled Stales.

l3. The second major factor emphasized by the appli­
cants is thaI the conditions placed on operation in the
Canadian resaie market are administered without discrimi­
nation based on a carrier's country of oripn. Indeed.
AT&T apparently agrees with the applicants that the CRTC
decisions and tariff language mdicate thal the reJistration
requirements. generai tariffs and contribution charges will
be administered on a nondiscriminatory bais.JO We also
note that CRTC requires that aIL Canac1ian telephone com'
pany services and facilities available to rescllers. inciuding
interconnection. be made available to competitors at gen­
eral tariff rates.JI

l~. Finally. the applicants argue that Canada offers
equivalent resale 0pP0rlunllles because aIL reseUers may
interconnect private lines to the Canadian PSTN under the
same terms and conditions.J~ While AT&T does not dispute
the legal ability to make such interconnections. it argues
that equivalency must also include the ability of the resel­
ler to control technical routing of traffic. AT&T ohserves
that CRTC's policy to require the "maximum use of Cana­
dian facilities" prohibits rescUers trom ti) transporting traf·
fie destined between two POintS In Canada \lia the united
States. or (ii) routing Canadian-originated international
traffic \lia lower-cost routes througn Ihe United States.JJ

However. as AT&T notes. U.S.-originated traffic uestined

ments reveal Ihat market cunditiuns in Canada :llready support
compelllion :lmong :I number ui resale c:lrrien. inc:iuding some
U.S.-based carriers. Set AT&T Cumments at .!.
~~ Moreover. we note that the ~cope of Ihe services permined
10 be resold in Canada appears 10 be eQuivalent to Ihat In Ihe
United States.
JU AT&T dun not argue Ihat any current Canadian 1:I....s or
regulations diSCriminate against U.S.-based reseUers.
H See fONOROLA's Opposiliun. Allachment.
II In recent u parle filings datea AUljust .!6 and September 15,
1m. AT&T argues Ihat we should condition :In equivalency
finding upon the :ldoption of an "equal access" pl:an for rescUers
in Canada. inctudin~ t:lrlffs aUlhorized to Illow Irunk side
access and the :lvallability of "\ +" diOlling for the reseUers. \....e
agree with AT&T th:lt Irunk side access for rescllen in the
C:lnadian market would be preier:lble to line side access. which
requires seventeen digit dialing. Huwever. nu rescUer -- C:lna­
dian or foreign-based .- can get "equal access" in CanAda. Fur­
ther. we note Ihat reseUers receive discount contributiun
ctl:lrges .'IS cumpensation for the line side. or non-equal access
interconnection. Since there are IiU Can:lClian and foreign-based
reseUers operating in the Canadian market. it :lppears th.'lt line
side access. cuupled wilh Ihe discounted contribution chOlrges.
h.'lS not preclUded Ihe creation uf a competitive resaJe market.
Therefore. we find that the lack uf equ:l1 accas is not sufficient
10 prevent :In equivalency determination. We note. however.
Ihat CRTC h.'lS just recently received an application on the issue
of trunk side access and has placed it on public notice.
J3 See CRTC Decisions 1j1·1O and 1j1-21. AT&T Petition 10

Deny fONOROLA application. p. 3.
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eilher for overseas or lhe U.S. may he rouled lhrough
Canada. AT&T contends lhis Canaalan policy precludes a
finding of equivalency.

15. While we do not endorse Canada's policy of requir­
ing "maximum use of Canadian facilities". we note that all
carriers. whether Canadian- or foreign-based. are subject to
this routing restriction. Moreover. we find no benefit in
the adoption of a blanket restriction on traffic routing in
the U.S. to mirror Canada's restrictive policy, Yet. with
respect to the routing of third-coumry traffic. we recognize
that allowing lhe resale of private lines 10. Iransport
U.S.-originating or -terminating traffic through Canada
would allow circumvention of our intunallonai R~sai~ 0,­
der by permitting service 10 or from countries not yet
determined to be equivalent.J .& The net effect would be
"one-way" resale between the U.S. and those third coun­
tries. a result we have consistently sought to avoid. In order
to safeguard against the circumvenllon of our internatlonai
Resale Order, we find it necessary to adopt a policy with
respect to international private line resale between the
United States and Canada that prOhibits Ihe routing of
U.S.-overseas traffic Ihrough Canada. JS This approach
should prevent evasion of the international settlements pro­
cess hetween the United Slates ana thin! countries and
circumvenllon of our requirement that a foreign country
afford equivalent resale opportunUles.Jf> Accordingly. aU
authorizations for lhe resale of international prtvate lines
between Ihe United States and Canada will be SUbjeCt 10

Ihe condition that the traffic carried over such private lines
be limited to U.S. - Canada traffic onlv. Ihat is. traffic
originating in the United States and terml'naling in Canada
or lraffic ori,inating in Canada and lermlnating in the
United Slales. ~ In addition. all such authorizations are also
.ubject to the "no exclusive arrangements" condition set
forth below in paragraph 23.

16. Based upon our review of the record. we find that
the current legal. regulatory and market t:ircumslances in
Canada which provide open entry for. and nondiscrimina­
tory treatment of. U.S.-based earners. coupled wllh the
conditions set forth below. support a finding of eqUivalent
resale opportunllies in the context of the applit:auons be­
fore us. Given our policy of encoura~lng resale of interna­
lional switched services. and private line servIces where
e\1ul\,alent resale opportunities are avaIlable. we find that
Ihe pUblic interesl IS served by Ihe ~ranl of fONOROL\'s
and EMl"s applications. subject to Ihe condilions set forth
below J

"

J.& We note that the prohibition on routing Clnada·Canada
traffic through Ihe U.S. does not raise the ~ame concerns of
evasion of our lnt~ntational R~sale Order given Ih:lt \\o"e are
herem authorizing the resale of private lines between the Unit­
ed Slates and Canada.
IS In its o pposll ion. rONOROLA inaiC.1tes that it would be
willing 10 accept a conaition prOhibiting Ihe routing of U.S.
originated traffic via Canaclian private lines to third countries.
Jb As noted in the inttntauonal R~sale Order. any violation of
our international resale policy may be cnailengea at any ,lime by
either the Commission or an imerestea pel'5On. Moreover. we

ave authoritv through Sections J l2(b) ana 503 of the Commu­
.,ieations Act':ma our international settlements policies to take
corrective action to address any such vioiations.
J' We believe Ihat by limiting these resellers to providing
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IV. ORDERING CLAUSES
17. Upon consideration of the applications and in view

of the foregoing. IT IS HEREBY CERTIFIED that the
present and future public convenience and necessity re­
I.!uire lhe provision of resale of international private line
services netween the United Slates and Canada.

18. Accordingly. IT IS HEREBY ORDERED lhat ap­
plications File Nos. I-T-C-QI-I03 and I-T-C-9l.QSO ARE
GRANTED. and (i) fONOROLA is authorized to reset!
international private lines for the provision of IMTS. fac­
simile. and data services between Canada and the United
States on a resale basis and (ij) EMI is authorized to reset!
international private lines for the provision of its 800 ser­
vice from the United States 10 Canada on a resale basis.

19. IT IS FURTHER ORDERED lhat fONOROLA and
EMI. respectively. are authorized to lease 56 05-1 circuits
and 4 T-1 circuits pursuant to lariff for lhe prOVision of
their authorized resale of international private lines for
switcned services between the United States and Canada.

20. IT IS FURTHER ORDERED that EMI is authorized
10 prOVIde international switched voice. facsimile and data
~ervlces by the resale of international switched voice ser­
vices taken pursuant to lhe tanffs of authorized interna­
lional common carriers between the Uniled States and the
international points listed in the relevant tariffs.

21. IT IS FURTHER ORDERED that the grant of ap­
plication File No. I-T-C-91-103 is subject to the condition
tnat fONOROL\ will be classified as dominant in the
prOVision of its autnorized services between the United
States and Canada. SUbject to mOdification pursuant to our
ruling in CC Docket 91-360.

12. IT IS FURTHER ORDERED that the authority
granted herein to resell privale lines between the United
States and Canada is limited to lhe provision of the au­
lhorized services hetween the Cnited Slates and Canada
only - that is. pnvate lines which carry lraffic that origi­
nates in the United States and termtnates in Canada or
Iraffic that originates in Canada and terminates in lhe
United States.

13. IT IS FURTHER ORDERED that neither the ap­
plicants nor any persons or companies directly or indi­
rectlv controlling; lhem or conlrolled bv them. or under
direct or indirect common control with either of them.
~haU at:qulre or enjoy any right. for the purposes of han­
dling or interchangIng traffic to or from the United States.
ilS lerrltOnes or possessIons which is denied to any olher
United Slales carrier bv reason of any concession. contract.
understanding. or working arrangement 10 wnich either
applicant or any such persons or companies are parties.

;ervice between Ihe Unitea St,ltes ana Canada only. we are
resl'Onaing to AT&T's concerns r~garding the potential negative
impact of allowing routing of U.S.·third country traffic through
Canada ana anv foreian carrier aifiliation between a Can:u1ian­
basea applicant'and a ihira country carrier.
j~ We recoanne that authoriz:uion oi intern:ltional private line
resale in bOth directions coula have :10 impact on the net
settlement payments because switched Iraffic to and from the
United States which is included in Ihe settlements process is
likely 10 be divertea to private lines. However. the relatively
low level of accounting rates for telephone service between the
United States ana Canada should helD to minimize the impact
on the U.S. net settlement payments' to Canac\a. We note here
that the accounting rates with Canacla are at a level significantly
lower than with any other foreign correspondent relation.
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24. IT IS FURTHER ORDERED Ihat both applicants
shall file copies of any operating agreements entered into
by the applicants. and fONOROLA. as a dominant carrier.
shall file copies of sucn agreements entered into by par­
enuaffiliate companies that affect traffic or revenue flows 10

or from the United States within 30 days of their execu­
tion.

2S. IT IS FURTHER ORDERED that the applicants
shall file tariff provisions pursuant to Section 203 of the
Communications Act. 47 U.S.C. §103. and Part 6l of the
Commission's Rules. 47 C.F.R. Part 61 for the services
authorized in this Order.

26. IT IS FURTHER ORDERED that the applicants
shall file the annual reports of overseas telecommunica­
tions traffic reqUired by Section 43.6l of the Commission's
Rules. 47 C.F.R. §43.61.

27. IT IS FURTHER ORDERED that fONOROLA. as a
dominant carrier. shall request Section 214 authorization
for all circuit additions to Canada. pursuant to Section
63.01 of the Rules. ·n C.F.R. §63.01.

18. IT IS FURTHER ORDERED that EMI shall file
semI-annual reports of circuit additions 10 certificated
POints. pursuant 10 Section 63.10 of our Rules. 47 C.F,R.
§63.10.

29. IT IS FURTHER ORDERED that fONOROLA. as a
dominant carrier. shall file quarterly reports of revenue.
number of messages. and number of minutes of both origi­
nating and terminating traffic for all international services
between the United States and Canada within 90 days from
the end of each calendar quarter.

30. IT IS FURTHER ORDERED that the applicants
shall file all arrangements for private line interconnection
to the U.S. pUblic switched network. pursuant to Sectlon
43.51(a) of our Rules. 47 C.F.R. §43.5l(al.

31. IT IS FURTHER ORDERED Ihat grant of these
authorizations is conditioned upon Canada's continuing to
afford resale opportunities equivalent to those afforded un­
der U.S. law.

32. This Order IS effective upon adoption, Petitions for
reconSideration under Sectlon 1.106 of the Commission's
Rules may be filed within 30 days of public notice of this
order (se~ Section IAlb)ll)).

FEDERAL COMMUNICATIONS COMMISSION

Donna R. Searcy
Secretary

..........
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Repon No. DC-2244 ACTION IN DOCltE'l' CASE October 8. 1992

RlGD'LATION OlP INTERNATIONAL CO!H)N CARRIERS MODIFIED
(CC DOC[!T 91-360)

The C~.ion h.. modified its InteEDationa! CaaDetitive Carrier policy to
apply dOllinant carrier replation to U.S. carriers. wllether U.S.- or foreip­
owned. only on tho.e international route. where an affiliated foreign carrier
hu the ability to discriminate again8t unaffiliated U.S. carriers through
control of bottleneck facilitie8 and service. in the foreign market.

The new rule. will provide sip1£icaDt con...r benefits. relieve U.S.
carriers of unnece••ary regulatory burden.. aDd continue to protect tJ.S.
carriers frail discrimiDatiDn in acce.. to foreign markets. The.. rule. deal
only with the IIWIDer iu which u.S. international carriers will be rqalaceci
ouee the,. obtain authority to operate iD the U.S. mamat. The Ilodified policy
doe. not addre.. the standards applied by the Call1aU.ion in det.millin.
whether to authori:e entry.

The current rule.. adopted in 1985. treat "foreip-ovneci" U.S. C~
carriers as dOlllinaDt in their proYi8ion of all international cOIIIlOn ~r
services to all foreign markets. M "dominant" carriers. foreign-owaecl U.S.
carriers mu.t obtain Caaaission approval. before adding circuits on certificated
route.; file co.t support with their tariffs. which are effective only after 45
days I nodce; and report quarterly on traffic and revenue.. N'ondoaiuant
carriers. however. ~erely notify the Commi8.ion of circuit additions on a .-.1­
annual basis; may im~le.ent tariffs on 14 day.' notice and need not fila eo~

support; and file annual traffic and revenue reports.

Specifically. :01' purpose. of determining a carrie 1'1 S regulatory
classification. as.WIlin~ such carrier has already been grllDted permission to
operate in the U.S. ~arket. the Commission:

-- Will treat a U.S. carrier as an affiliate of a foreign carrier when the
U.S. carrier controls. is controlled by. or is under common control with. a
foreign carrier. '!'he Co_ission will rely on a c..e-by-eue analysis for
determining control. rather than a "?re.~tion of control" benchmar.£ te.t;

-- Ylill implellent a propo.al by the National TelecolUllunication. and
Information Administration under which (i) u.S. carriers with no affiliated
carrier in the de.tination country will pre.U1I1»1:ively be cla••ified as
nondom.inllDt :01' that route; (ii) U.S. carriers affiliated with a lDDDopoly
carrier in che de.tination country will pre.waptively be cla••ified as
dOllinaDt for -=hat route; and (iii) U. S. carriers affiliated with a for.i~n

carrier that does not have a lIlono~oly in the destination country will
receive closer.scrutiny by the FCC for that route;
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- ~Ul require • .ch affili&~ecl u.s. carrier to cenify iD i~. Se~ioD 214
a,,,lica~ioD. fUed with the Ca.ia.ioD tha~ it will not alree to _c..~
.pecial cODce••ioD. froa aay foreilD carrier or aclaiDistratioD OD aay
iA~ena~iODal r01S~e. Thia requir__1: will provide a .trODI di.iDC8D1:ive
for aD .tfUia~eel U.S. carrier to att_,~ to saiD aD unfair coapetitiw
aGV8D~ale aD UDaffilia~eel route.;

- ~Ul pre.1IIlp1:ively trea~ .. noacloaiDaD1: all U.S. intena1:ional carrian,
ralardle.. of aDY foreiln affiliatioD., that provide service on a
particular rau~e solely throulh the re.ale of aD uDrelated U.S. fac11itie.­
bueel carrier's svi1:ched service.; and

The Co.-isaion also decided that it will impl••ent a streaalinecl graDt
proceciure for a cl... of nOD-e:on~rover.ial re.ale ap"lica~ion••

The•• new rule. will not modify the doamant carrier status of AT&T, COIUat,
or U. s. carriera tha1: t>rOYide m1:ena1:ional service for nOIl-<:ontil11ou. d~tic
points. The lIlodified policy will proaote the COIIIII:UI.ion's objective to
eaC01lr&le ca.petition by reclirec1:inl rel1llation to thoae in.tance. where a U.S.
carrier's operation. may require clo.er scrutiny.

Ac1:ion by the Caaais.ion October 8, 1992, by Rapor1: and Order (lCC 92-463).
Chaiman Sike., Coaaisdoaers Marshall. Barret1: aDd DUllaD with Comaia.ioner
Quello concurrinl in tl1e result. C~is.ioner Quello is.ueel a statemant and
COIIIIU..s.ioners Marshall and DUllaD is.ued a jom1: sta1:_ellt.

- FCC -

Nev. Media cont&c1:: Ro....ry Kimball at (202) 632-5050.
Comaon Carrier Bureau cont&C1:: Su.aa Lee O'Connell or Diane Cornell at (202)

632-3214.
Office of International Communication. contact: Kathleen J. Collins at (202)

632-0935.
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SBPARAD S'l'ATEIIBHT OF
COMIIISSIOHBR. JAMBS H. QOELLO

RE: RequJ.ation of International COIIaOn carrier Services
(CC Docket No. 91-360)

I am concurring with the majority in adopting this item.
Today, the Commission is adopting a regulatory approach for
classifying international carriers as either dominant or non­
dominant. The route-by-route approach contained in this item
should also be applied to AT&T, and I would have expanded the
scope of this Order to cover AT&T. Pursuant to today's Order,
foreign owned carriers operating in the 0.5. can be regulated as
non-dominant, while AT&T remains regulated as dominant. It is
important to ensure that all carriers competing in the
marketplace are provided with the opportunity to compete on a
level playing field. I am also concerned that this itelg could
increase the Commission's burden in reviewing complex ·ca.e.
concerning whether individual foreign carriers have market power.
In addition, it raises serious questions regarding the
Commission's ability to enforce our regulations. I concur in
this item with the understanding that the regulatory
classification of specific countries and individual carriers will
be subject to full Commission review.
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October 8, 1992

JOIHr STA'.l'DUI:Ift' OP
CQIIIIISSIOIIBIl SiD'IE P.' M.-'RSUT,T.
AlII) cc:..ISSIOHa ERVIN S. D1JGGAH

Re: Regulation of International Common Carrier Services
(CC Docket No. 91-360, RM-757S)

We are voting for this it.. for oniy one reason: ita scope
is so narrow that it should not hamstring U.S. negotiations on
larger international telecommunications issues. Today's decision
simply implements an improved regulatory scheme for determining
whether an international common carrier operating within the U.s.
should. be regulated as dominant or nondominant. It does not
address the question of under'what circumstances foreign-owned
carriers may be granted entry into the U.S. market. In short,
this decision simply takes care of the regulatory details that
will follow the larger, and much more significant, market entry
question.

U.S.-owned international carriers and the Onited States
Trade Representative have urged in this proceeding that the" FCC.
not adopt regulatory policies that would undermine 0.5. efforts
to open foreign telecommunications markets to 0.5. carriers. We
share those concerns. Indeed, we would not support a decision
that in any way limited the possible negotiating positions of the
u.s. in its efforts to open foreign markets. Therefore, we
empnasize that today's decision does not implicate market entry
standards for foreign carriers. Rather, the Order merely
implements a uniform regulatory scheme the FCC can apply to all
international carriers if and when they are granted entry into
the 0.5. market.

A concrete example should clarify the very limited scope of
today's decision. Suppose a private line reseller from a foreign
country seeks authority to provide services between the 0.5. and
its home country. The Commission's December 1991 International
Resale Order sets forth the 0.5. market entry standards that
govern a foreign private line reseller's ability to enter the
0.5. marketplace. Specifically, eauivalent resale occortunities
for O.S. carriers must exist in the fore1gn market 1n order to
grant the foreign carrier access to the 0.5. market. If such
equivalent market opportunities exist and if the foreign carrier
is otherwise qualified to be a Commission licensee, then, ~
only then, is the FCC confrontpd with the issue of how to
regulate the foreign carrier. Today·s decision establishes the
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rules as to how the carrier would be regulated -- either as a
dominant or nondominant carrier -- in our market. Of course this
decision does not address, nor should it, the question of
appropriate market entry standards for foreign facilities-based
carriers.

We are eager to eliminate all unnecessary regulatory burdens
borne by foreign-owned international carriers, as well as
unnecessary burdens imposed on the FCC itself. Most foreign
countries, however, have not yet liberalized and privatized their
own telecommunications markets, and competitive opportunities for
o.s. companies abroad remain limited. Further, accounting rates
with foreign telephone administrations continue to be extremely
high. Indeed, despite our best efforts to the contrary, the
total 1991 o.s. international settlement payments -- payments
financed by U.S. businesses and consumers -- increased by 21\
over 1990 levels. Even worse, the 1992 settlement payment is
expected to increase to more than $4 billion.

We remain committed to a regulatory course that will spur
competition and reduce costs in the international
telecommunications marketplace. Already the U.S. has the most_
open and advanced telecommunications market in the world. But
the U.S. controls only one end of the· communications pipeline.
Therefore, absent concerted deregulatory efforts abroad, we"
believe it is unwise and antithetical to the public interest to
further streamline or in any way modify entry standards for
foreign-owned international carriers seeking access to the U.S.
market.
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I. INTRODUcrlON
1. On January 10. 1992. we released a Notice of Pro­

posed Rule Making to modify our current policy that treaes
foreign-owned U.S. common carriers as dominant in their
provision of all internauonal services to aU foreip mar­
kees. I We proposed to regulate U.S. international common
carriers. whether U.S.- or foreign-owned. as dominant only
on those routes where their foreign affiliates have the
ability to discriminate against unaffiliated U.s. internation­
al carriers through control of bouleneck services and facili­
lies in the foreign market. We adopt this general replatory
policy. with certain modifications. for U.S. internauonal
rescUers and facililies-based carners.; We believe this ac­
lion Will prOVide significant consumer benetits. relieve U.S.
carners from unnecessary regulatory burdens. and conllnue
to protect U.S. carners from discrlminauon In access to
foreign markets.

II. BACKGROUND
2. We last reviewed our Tille 11 rate and entry replation

of U.S. international common carriers in 1985.J In the
lfltemallollat Competui~·t Came, proceedinc. we concluded
that we should streamline regUlation of those U.S. interna­
tional carriers that face effective marketplace competition
and do not have market power.~ We declined to adopt such
streamlining for the provision of certain international ser­
vices by particular carriers. including AT&T in its provi­
sion of international message lelephone service (IMTS)!
and foreign-owned U.S. carriersn in their provision of all
international common carner servIces. We malntalned full
Title 11 regUlation of foreign-owned U.S. carriers because of
our concern Ihat their foreign parents had the ability and
incentive to deny unaffiliated U.S. carriers operating agree­
ments and 10 act in concert with Iheir U.S. affiliates to
discriminate against unaffiliated C.S. carriers in the terms
and conditions of access to foreign marketS. ~

3. We initiated the instant proceeding in light of the
progress Ihat has been made 10 date by U.S. carriers in
obtaining operating agreements. our desire to reduce regu­
lation where the public interest permits. and our concomi­
tant goal of encouraging l.:ompetitive entry in foreign
markees.; We noted ..... ith favor Ihe movement towards
privatization of foreign telecommunications entities and the
significant telecommunications investments made by U.S.
companies in other couOlries since 1985. At the same time.
we observed that Ihe need to ensure nondiscriminatorv
Ireatment of U.S. carriers in foreign markees applies equai­
ly to those markets where a U.S.-owned company acquires
lelecommunications facilities and services. The Notice
Iherefore proposed to change the Commission policy that
imposes dominant carrier regulation based only on the
existence of an ownership interest in a U.S. carrier by a
foreign telecommunications entity. and instead to impose
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such regulation in those Instances where there is a substan­
tial possibility of anticompetltlve effects on the U.S. inter­
national service market.

III. DISCUSSION
~, In Ihis decision. we auopt our general proposal to

regulate a U.S. international carner. whether U.S. or for­
eign-owned. as uominant only on those routes where a
foreign affiliate of the carner has the abilitv to uiscrimlnate
in favor of ils U.S. affiliate in the provision of services or
facilities used to terminate U.S. international traffic.~

5. In order 10 implement our modified regulatorv policv.
we adopt a definilion of affiliation Ihat focuses on commo'n
control of Ihe U.S. carner and its foreign affiliate: a frame­
work for classifying U.S. internalional carriers and assess­
ing the market power of their foreign carner-affiliates: a
certification requirement to protect againsl third-eountry
leveraging of foreign market power: and a presumption of
nondomlnant regulallon for those U.S. carriers thai merelv
resell the international sWllched services of U.S. facilitie~­
based earners with which they are not affilialed. We addi­
tionally adopt a streamlined grant procedure tor certain
resale applications and reuuests to modify a carner'~ regu­
latory status.

6. The record demonstrates that our current Interna­
tional dominant carner policy IS overbroad. unnecessanlv
hurdensume and may he detrimental 10 competltlon. lIJ n~
redirectlng regulation to those Instances where a relation'­
ship hetween a U.S. international carrier and a foreign
carner may present some substantial risk of antlcompeti­
ti\'e conduct. we promote competllion In the U.S. inlerna­
lional service market hy redUCIng the costs of entrv and
operation. while continUing 10 proteci unaffiliated" U.S.
earners from discrimination hy foreign carriers. LI We rec­
ognize the concerns of AT&T and ~CI that significanl
obslacles remain to achieVing full and open compelllion in
the provision of telecommunicatIOns services al Ihe torelltn
end.l~ We agree that Ihe long-term solulion to forei2n
market power. which can be abused wllh or wllhout a lJ ~S.
affiliate. IS greater liherallzatlon In furelgn markets. lJ we
do not agree. however. that our regulatory ohjective to
promute competltlon for tne benetit of U,5, consumers IS
well-served hy retaIning dominant carner regulation in
circumstances where a carner wlil not he able to exercise
or henefil from market power. :\loreover. we note Ihat our
<.1omlnant'nondominant regulatory analysis occurs onlv
alter we have concluded Ihat a particular carrier should be
authorized to provide International service In the U.S.
market.

7. USTR. AT&T. Sprint and CWA have urged the Com­
mission to avuid action in this proceeding that would grant
Unilateral and uncompensated concessions to foreign coun­
trIes. IJ We helieve the steps we are taking here to more
precisely taIlor our regulatory scheme 10 meet desired pUb­
lic interest objectives are fullv consislent with Ihese re­
4uests.'s We have advised Ihe Executive Branch of our
decision and will continue tu suppOrt ItS efforts to aChieve
foreign market liberalization.
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A. Definition of Affillation

(1) The Notice

8. The Notice proposed to Ireal a U.S. carrier as an
affiliate of a foreign carrier when the U.S. carner controls.
is controlled by. or is under common control with a for­
eign carner. We also requested comment on includinr
within the definition of affiliate any U.S. carner: (I) that is
collectively controlled by more than one foreign carrier: or
(2) whose foreign c.arrier Investment exceeds a given
ben,chmark that may tall short of control. Reprdless of the
option adoptel.l. Ihe CommIssion proposed to enforce the
affiliation siandard by requiring each Section 214 applicant
~o: (1) certify whether II IS affiliated with a foreipt carrier
In the destination. market: and (2) submit ownenhip in­
formation Identifying the U.S. carrier's principal stockhol­
ders or other equllY holders and any interlocking
directorates. Lo

(2) Positions of the Parties
Q, The majority of parties that support the Notice also

suppOrt our tentative conclUSion thai control is the proper
,tandard for IrIggenng a cognltahle affiliation hetween a
U.S. and a .forelgn carne.r:· CWCI. which OIherwlse sup­
ports the ~otlce. and A r&T. which opposes II. disagree
wllh our proposal to focus solely on control as the measure
of a camer's incentive to participate in dil;criminatorv
conduct.l~ They argue that virtually any ownenhip intereSt
between carrrers creates financial i nccntives for the carriers
10 act In concert to the detriment of unaffiliated carrien.
001 counters that. absent a controlling interest by a U.S.
carrter In a foreign carner. the U.S. carrier would not have
Ihe ability to use the foreIgn carrler's services or facilities
to favor itself.l~ On the other hand. 001 is concerned that
a n~n-eontrolling ownership inlerest by a foreign carrier in
a U.S. carrier could gIve the foreign carrier a financial
incenllve 10 use the bottleneck facilities il controls 10 c.Jis­
criminate in favor of its U.S. affiliate in some circum­
slances. ~'I

(3) Discussion
lO. We affirm our tentallve conClusion that control is the

proper standard for determining affiliation for purpuses of
deCiding ...... hether a L.S. common l.:arrier should he reru­
lated as domInant or nondomlnant in its prOVIsion of U.S.
international service. We therefore adopt our proposal 10

Ireat a U.S. carrier as an affiliate of a foreign carrier ...... hen
the U.S. carrter controls. is controlled by. or is under
common control with a foreign carrier. In auopting this
standard. we recognize the concern that a less-than-eontrol­
ling interest hy a foreign carner in a U.S. carrier coulu
give the foreign carrier the financial incentive to favor its
U.S. affiliate. Ahsent control. however. the foreign carrier
......ould not be in a position to direct the actions of the U.S.
carrier. and we think the U.S. carrier would be unlikelv 10

risk sanctions by this Commission for participating in "dis­
cnmlnatory conduct that violated Commission rules or
policy. or any conditions of its Section 214 centficate. We
note that u.S. carriers will he suhject to ongoing reporting
requIrements that are designed to detect discrimination bv
foreign carriers or administrations in favor of specific U.S.
carriers.~1 and we retain the option to impose or reimpose
domInant carrier regulation on a particular carrier that is
found to have engaged in anticompetitive conduct. 001
notes as well that it has the authority to take enforcement
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a~tion unLier the anlllrust laws in appropnate ~a5es.;; On
balan~e. we c.lo not helieve the possibility of anticompeu­
tive l:olluslon po\es enuugh of a threat [() ..:ompemion to
impose dominant l.:arrier regulation absent I.:ontrol bv a
foreign l:arrier 01 a C·.S . ..:arner. particularly in light o(the
,uhstanllai I.:ompcuu\'e henerits that I.:an result from lifting
the hunhm ot I.:urrent regulauon. We therefore decline to
broauen [he swpe or our affiliation standaru bevond that
propmt:u in lhe NOlll.:e. .

I r. We also dedine to aliopt cwcrs 'iuggesuon that we
l:raft an arfilialJon ,tanuant lhat wnull.! I.:apture I.:ertain
non-ownershtp arrangements between a LJ.S. and foreign
I.:arrier. sUl:h as l:o-markeung agreements for the provision
of tclecommunll:auons services or Joint \entures for the
prOVIsion oi non-telecommunll.:.llions serVices. Althou2h
rhese arran!tements l:ould proVIde a rinanclal in..:enuve for
I.:arners [0 al:t Jointly in purSUit of markeung obJectives.
neither ,arner has the <lbility 10 direct the actions of the
other or to L1eri\'e a Uire..:t finanCIal benefit wllh respect to
rhe other\ lelecommunl~allonsoperations.~J \1oreover. rhe
U.S. <:arner would in all ..:ases he subJel:t to the on20lO2
regulatorv requirements we Impose on all U.S. interna:
Clonal c:.1rners. rheretore. ,uhml~slon and evaluation 01
,ul:h nrrangemcnls would nppenr to require nn unnel.:essarv
~xpenlll[ure or Commls"on :lnll f.::lrner resourl.:cs. We a~­
f.:ontlngl) l:oncluLie [hat these arrangements 1.10 not present
a suhstanrl<ll posslbllit\· of anllI.:Ompellll\·e effects sUl:h that
these rcl<ltlOnshlp\ nced he aduresscu In rhe l:ontext of
decluln2: v.hether to rC2ulatt: a l.:arner as dominant or
nondomlO<lnl. ~: We v. III ~ely on our Se":lIon 208 ,umplainr
proceLiures and ,anl:\Ionlng authorlry to remedy any an­
ticompellll\'e f.:onsequenl:cs that mIght artse onl:e a I:arner
gains al:..:ess ro the L: .5. market. ~5

11. We rCJect \fCI\ ,ugges!lon lhat v.e retain uur I.:ur­
rent rcg.ulatory poli":\" In fight of the uisagreement In the
recorLi as to the proper otfiliatlon standard anu how hest to
define I.:ontrol. We helie\'e the legal lest for control utilizeli
in SCl:!Ions 310111) .1nLl 2!·Hal IS workahle nnLl 'ihoulu he
famIliar tn I.:<lrncrs. gt\·en their onliga!loll to malnt<lln I.:on­
trol or" Ihelr SC<:lIon 2I~ anu SCl.:tlOn .lOll nUlhortzatlons.~"

13. \\e lhus adopt the .....OIil:e·s proposal l\l assess I.:ontrol
un a f.:.N.:-ln·t:ase hosls. l:onslstenr \\Ilh rhls Cummlsslon's
~x~em~n<:e III inrerprerln~ SCl:lIons JlOld) anu 21~lal that
":0 01 rn I " hest dctermlOeli In thiS manner. We llcl.:line 10
:ldOPI :-.Tlr\·... ,uggcstion Inat we ado~t a "presumption of
t.:ontroi" lcst hoseu on a speclfk llCrl:Cnta2e of stol.:k uwner­
,hip. -- We rCl.:ognize that In some "lualtons the use of a
henl:hm<lrk '<In pro\ loe <:errainty and expedite application
processing. However. gi\'en the variety of ownership struc'
lures presenteLi hy punlic and private cor~orations. partner­
ships anLi Joint ventures. it is difficult to I.:raft an ownership
ben..:hmark Ihat l:ould be ..:onsiuerell a reasonable presump­
rion for all types uf huslOess arrangements In the ..:ontext of
deciuin2 whether a ":<lrner shoulL! he re2ulated as uomlnant
or nonZtomlnanl. .\foreover. rhe need -co examine the de
[ltelO f.:ontrnl of a l:arner's operations makes 11 unlik.ely that
use oi a henl:hmark WIll save slgnlfil.:ant lime or resources
for either the Cummlssion or I.:arrlers. We WIll therefore
require that appli..:ants prepare [heir l."er!lfil:ations consls­
rent Wllh CommIssIon precedent unuer Sel:lIons ]lUld) and
::l~lal or the Af.:t.~~

I... Tll enforce our affiliation srandarli. we aliopt the
Notice's proposal to rely in the first Instance on the sub­
mission of certifications and ownerShip information hv
applicantS seeking Section 2 ! ~ authorrzation.~" While
\1cCaw l:ommenteLi that it is unnecessary to require both a
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cenification and ownership information. no other pany
that supponeu a~~puon of the ..:onrrol test opposed this
aspect ot our afflhatlon proposal. In these circumstances.
we shall retain botn requirements so as to hetter enable the
Commission to ensure against the existence of dt faCIO
I.:ontrol. jll

8. Market Power Analysis

(1) The Notice

15. We tentatively conctudeu in the Nocice thac tradi­
tionat Title II regUlation is warranteli onlv fur those rouces
wnere the U.S. international carrier has' an affiliate with
bouteneck control on the foreign enu thar could be used co
discnminate against unaffiliated U.S. internacional carriers.
We also tentatively concluded that the uefinition of boc­
tleneck ..:ontrol shoutd incluue a legaUy procected mon­
opoly or monopoly in fact for the provision of
telecommunication services or facilities, absent an effective
regulatory regIme to I.:ontrol the ability of the foreign
carrrer to uiscrimmate.JI

(2) Positions of the Parties
16. There IS disagreement amon2 some of the commen­

lers about how best to assess wheiher the foreign ..:arrier
has bottleneck ..:ontrol. or market power. in the datination
market. :'-ITtA proposes a broall analvticat framework for
evaluating market power.J; Ar&T. 'which opposes any
change In regutacory policy. argues rhac the Commiuion
~houh.t equate market power with the \)rotected position of
the foreIgn carrrer in its market:1.I nT is concerned that we
will be unable to apply a market puwer test in a non­
discriminatory manner. It propo!les that. if we adopc the
test contained in the Notice. \\e l:onsiuer wnecher the
foreign affiliate has met certain \lhlecti\e criceria wnich can
'ierve as henchmarks/or assessing the effecciveness of gO\'­
ernment regulatlon.J GTE reLlUests Ihat we consider nnr
only the ability of a foreign :Hfilime til disc::riminace. but
also 01 her factors. such as Ihe presence or amence of
incenll\'es 10 discriminate amt "" helhcr lhe foreilEn affiliate
has a historv of discrimInating In ra\or \If an affiiiated L:.S.
entllyJ5 .

17. :-JTIA anu DOJ oppose rcl~ Ing: on rhe effectiveness of
public regulation in the iorelgn "":Jrket as a hasis for
exempllng an affiliateLi U.S. ..:arl'lcr fmlTt dominant carrier
regulation. DOJ suggestS rhat forclgn regulatory limitations
could increase rather than rcdu<:c nnllcompetitive incen­
tives to recover the lost value 01 rhe foreign carrier's mon­
opoly. It also argues that a IC" (hat relies on effective
public regulation could I.:on\·ey til fllrclgn guvernments that
che U.S. is indifferent to whether rhey merely strengtnen
their regulation of monopolies '" 1I1lnxluce competition:
and. as suggesteli by NTIA. f.:llU III IInpti~ate foreign policy
conSiderations ..:ommiued to rhe I \CI.:UII\e Branch.Jft

L8. There is nearly uniform ,uI'I'''rl for the prnposal to
limit our market power inquII"\ III rh\l'iC foreign affiliates
that proviue I.:ommon ..:arncr-I\ pc ,el"\ i~es. or facilities. J ­

There is less agreement on lhc '''lIC v.hether to include
within this class of services and 1:lt.:lIlllcs a foreign market's
local or intercity access ser\'"c, .111\1 ial.:i1ities. DOJ and
:'-iTlA suggeSt thaC foreign markcr I'tl~CI' could be exercised
by a I.:arrier with a monopol~ llll ;lIn ia..:ilities chat must be
used to complete a call to a dC'lIllallun market.JII World­
com supports relying on our SC<:lH'n :ox complaint proce­
dures to remedy discriminalllln In local or incercity
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facilities. while TRICOM would establish a presumption
rhat the status of Ser\'ICeS and facilities up to and including
the internatlonal ~wllch IS disposlllve of a U.S. carrier's
regulatorv ~tatus.

()) Discussion
l Cl, We emphasize that the market power decisions in

this Order are relevant only for purposes of evaluating a
carner's ,latus as dominant or nondominant. In this con­
rext. we adopt wuh certaIn mOdifications our basic pro­
posal to regulate U.S. international carriers as dominant
on Iv on those mutes where a foreIgn affiliate has the abililv
ro discriminate in fa\'or of its U.S. affiliate through control
of bonleneck services or facilities in the destinauon market.
We adopt the analytical framework proposed by NTIA to
dasslfv U.S. internauonal carriers. We agree with NTIA
that tillS framework should facilitate the task of determin­
ing a carner's regulatory status hy eliminating the need to
make market power assessments for the maJority of U.S.
internauonal «.:arners. l.:nder the framework we here adopt:
( II carners that ha\'e no affiliation wllh a foreign carner In

(he destination market wlil presumptlvelv he conSidered
nondomlnant lor that route: «2) carners al'filiated with a
t'orellzn carner Ihat IS a monopoly In the uestlnauon mar­
ket \\0 ill presumplI\ely he Cl:lSSlfied as dominant lor that
rOUle: and (J I carners atfiliated Wllh a foreign carner that
is nOI a monopoly on that route will receIve closer scruuny
hv (he Commlsslon,.I" We Will place the burden of proof
on any party. applicant or petltloner. that seeks to defeat
the pl'CSUmpllons In the tirst two categones.

2n. C:lrners covered hy the third category that seek to he
regulated as nondomlnant bear the burden of submming
informauun 10 the CommIssion sufficient to demonstrate
that their forel2n affiliates lack Ihe ahilitv to discriminate
agalnsl unaffili:lled l.:.S. C:lrners. We e~pect C:lrners 10

address Ihe iactors Ihal relate 10 Ihe scope or degree of
their lorel2n affiliate's hotlleneck control. such as: the du­
llpoly or olq~opoly ,lalUS tn the foreign affiliate's country:
Jnd ",hether the atfiliale nas the potential to discriminate
chroulZh sU«.:h means as preferential operating agreements.
prelerenllal routing ot Irarfic. exclUSive or more t'avorahle
rranSllln2 a2reements. or prel'erenllal domestic access and
I nterConncclllln arrangements. rhev may also address
whelher public regulallon In Ihe destination market can he
relied upon etfecmelY 10 constrain [he atfiliate's ahility to
diSCriminate.'" There \\oouid appear to he no substanllal
risk of discnmmation. for example. where a U.S. carner IS
affiliated \\ilh a foreign carner that operates solely Ihrough
lhe resale of an unaffiliated foreign carrier's ser\'ices In a
destination m:lrket that prov1l1es eLlul ....alent resale opportu­
nIties. : I

21. In adopting Ihe fnregomg factors. we agree with DOJ
and :"iTIA that we should not as a categorical matler ex­
dude from our market power inquiry [hose foreign car­
riers Ihat prOVide only inrerclty or local access services or
facilities. Because there IS the potenllal for discrimination
thrOu2h control of such facilities. depending on Ihe service
to be- provlded:~ we helieve Ihe preferred course is to
exam me that potenllal in the context of particular show­
ings by Li .5. carner·affiliates. We also agree Wllh DOJ and
:"ITIA Ihat. tor purposes of evaluating an affiliated V.S.
carrier·s re2ulatorv status. we should not consider the effec­
tiveness o( public regulallon in the foreign market as a
stand-alone lest ior whether a foreign carrier has the ability
to exercise market power 10 iavor of its Li .5. affiliate. This
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approaCh is consistent with the view that competition. not
government regulation. is Ihe most effecti\·e. and therefore
the most desirable. solution to foreign market power.

~1. We decline to adopt aT's proposal to apply dominant
carrier regulation only where the foreIgn atfiliate IS not
subject to government-Imposed dispute resolution proce­
Jures and has not entered into mUltiple operanng agree­
ments. moved towards cost-oased accounting rates. or
adopteu a policy of proporllonal return. Jl Compliance with
these policies could suggest that the foreign carrier may not
have the ability to discriminate against unaffiliated U.S.
carriers: however. these policies are not exhaustive of the
concerns that V.S. carriers express and that we share. such
as the potential for discrimination in the quaHtY and tim­
ing of interconnection. or the use of exclusive. indirect
transiting arrangements.JJ

23. We appreciate the concern of BT and MCI that the
regulatory scheme we are adopting will require administra­
tive resources and a proper understanding of foreign mar­
kets. However. as noted by NTIA and DOJ. for at least the
near term most of our decisions ahout whether to apply
uommant carrier regulation should be clear-cut: either the
L: .5. carner Will have a foreign affiliate that is a monopoly
ina particular country t as a result of government au­
thonzauon or other market failurel. or it will have no
affiliate at all. There should he relativelv few instances
where a U.S.·based carner will be affiliated with a foreign
carrier subject to competition. Thus. the requtred analyses
should not place an exceSSlve burden on staff (or carrier I
resources 10 the near lerm. Jl As NTIA observes. when
foreign market competition emerges on a wider scale.
which we helieve is inevllable. It may be necessary to
review Ihe regulatory policy we adopt today.·"

24, As a final matter. we affirm our tentative conclusion
(() limit our market power in4ulry to those foreign entities
that provide services and facilities In the destination market
that are of the type t~e Commission regulates in the U.S.
as common carriage. J Thus. we exclude from our domi­
nant carrIer re2ulations U.S. international carriers affiliated
with foreign eOlllies that. for example. provide or manufac­
ture cable teleVISion servIces and facilities. enhanced (or
value'added I senilces. or the hardware and software compo­
nents Ihat support the lelecommunlcatlons mfrastructure.

C. Third-Country Le\'eraging

(1) The Notice
25. Althou2h we tentativel ... concluded in the Notice that

our current -policy was ove'rbroad in applying uomanant
carrier regUlation to Li .5. carriers on unaffiliated as well as
affiliated routes. we asked parties 10 commment on wheth­
er there was a substantial pOSSibility lhat a U.S. carrier's
foreign affiliate could successfully leverage its foreign mar­
ket bottleneck into third-country markets where It has no
hottleneck controL We also re4uesteO comment on whether
the potential for such conduct could be offset by imposing
additional traffic reporting requirements. J~

(2) Positions of the Parties
26. The majority of commenters support our proposed

route-by·route approach. DOJ conSiders it improbable that
a U.S. carrier could benefit from anticompetitive conduct
by its foreign affiliate in a third country where the affiliate
either has no market power or no bottleneck facilities.
AT&T and Mel. by contrast. provide several examples of
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potential third country leveragmg.'~ which other commen­
ters suggest are purely hypothetlcal."] While AT&T opposes
any change 11\ our current dominant carner policy. it
suggested in ils initial comments that we could require
carrIers seek.ing nonuomtnant status on unaffiliated routes
to certify that tr:tnsll. third- country calling or other con­
cession arrangements have not been negotiated and will nUl
he used to benetit the U.S. carrier In its operation on the
unaffiliatelt route.Sl 001 supports and cwer has no objec­
tion to use of such a certification: however. cwel cautions
that we nUl unwittingly prohibit legitimate transiting ar­
rangements. S~ IDB. which argues that AT&T and MCI have
more leverage than any small affiliateu carrier. urges that
we apply any certification requirement to all U.S. car­
riers. 53

(3) Discussion
:'7. We cannot rule out the possibility that an affiliated

U.S. carrier will attempt to gam an unfair competitive
advantage on affiliated or unaffiliated routes through the
negotlallon of exclusive arrangements with foreign carriers
l1r admlOlstrallons, We therefore amend Part 03 of the
Rules to require lhat Seclion 21~ apptlcanls wllh a forelltn
carner aifiliate 10 any market centfv in each auplicatlon
iiled with the Commlsslun chat thev h:tve not agreed to

accept special concessions direCtly or 1O(lIrectly from any
foreign carner \lr administration wllh respect to traffic or
revenue tlows hctween the U.S. ami any destination mark.et
,erved under the authOrllv llf their Section :. H certif·
icates lJ and have not agreed to enter 1010 such agreements
in the future.'s We define ",peclal concession" as any
arranstement that affects traffic or revenue tlow'! to or from
the U-. S. that IS offered exclUSively by a foreign carner or
admlOlstrallon to a particular U.S. carrier and not also to
similarlv situated U.S. international l:arners authorized to
,erve a 'gIven route. The certification will be viewed as an
on-going representation to the CommIssion. and carners
will be requIred 10 inform the Commission If at any lime
the representations In Iheir certtfications are no longer
true. Failure to sO Inform the Cnmmlsslon will he deemeu
a matenal mIsrepresentation to the Commlsslon. 50

28. We heheve I he certtficatlon approach has several
advantages mer the alternatives suggested 10 the Notice.
Cnlike the proposal to rel\ulre aifiliated carriers to file
yuanerlv cratfic reports for all routes served. the certifica­
tion reduces regulatory hurdens. AI the same lime. the
certtficatlon requIrement prOVIdes a strong disincentive for
an affiliated l: .5. carrier to collude with a foreign carrier to

gain an unfair compe~!tive ativantage in the U.S. interna­
tional servIce mark.et.' We will not hesitate to undertake
an enforcemenl action where we are presented with evi­
Jence that an affiliated U.S. carner has entered into such
an agreement or engageti in willful misrepresentauon be­
fore this Commission by failing to disclose to the Commis­
sion any such prohibited arrangements. Indeed. we
reiterate thal we retain the option 10 impose dominant
carner regulation for all routes for particular carriers
found to have engaged in anticompetllive conduct. More­
over. If necessary the CommIssion will initiate proceedings
to revok.e a carrier's Section ~l-+ authorizations co operate
in the U.S. market.
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D. Regulatory Treatment of ReseUen

(1) The Notice

:'9. The Notice proposed to apply our modified policv to
U.S. facilities-based carriers and resale carriers alike..We
tentatively concludeu 'hat It would be difficult to distin­
gUish a carner's regulatory Status based on the means bv
which It proVIdes Li.S. international service. The Notice
sought comment. however. on the potential for discrimina­
tion by a foreign camer in favor of an affiliated U.S.
carrier that is merely reselling !MTS.l~

(2) Positions of the Parties

30. CWCI. GTE. ~icCaw. the British Embassy. BT. Wor!­
dcom and Sprint generally suPPOrt regUlating reseUers as
nondominant in the absence of an operating agreement
and correspondent relationship between the reseUer and
foreign carrier. GTE. for example. notes that "it is the
unaffiliated facilities-based carrier. not the rescller. that is
negotiating the terms and contiilions of interconnection
Wilh Ihe foreign entity. "j" Commenting specifically on
IMTS resellers. Sprint requests that we condition non­
,!omlnant treatment of such resellers on the requIrement
that their foreIgn affiliates accept certaan principles when
acting as correspondents of unaffiliated U.S. international
facilities-based carners.'u \icCaw suPPOrtS a route-by-roule
blank.et exemption from dominant carrier regulation for
"pure" fMTS resellers.,1 while CWCI and ST would also
grant such an exemption to private line reseUers.o~

(3) Discussion
31. Switched SerVIce Resetiers. Given the substantial sup­

port in the record. we will presumptively treat as non­
dommant all U.S. internallonal carriers. reprdless of any
foreIgn affiliations. that provllle service on a panicular
route solely through the resale of the switChed services
(including I~TS) of a U.S. facilities-based carner Wilh
..... hich the reseller is not affiliated. We agree with the
aliscssmenl of manv l:ommenters that the resate of an unai­
filiated U.S. faciiities-baseti carner's ~witched ~ervices
presents no substanllai pOSSibility of anncompetltlve effects
in the L ,5. internatlunal servIce market. becausc tile resel­
ler's foreIgn affiliate is negotiating the terms and conl.iitions
01 access [0 the desllnatlon mark.et ..... ith an unaifiliateu
carner on the U.S. end.nj fn order to favor its resale
affiliate. the foreign carrier would have to reveal its intent
anl.i extend favorable treatment to the underlying U.S. fa­
cilitieS-based carrier. We consider It unlikely that the for­
eign affiliate would engage In discriminatory conduCt
unl.ier such circumstances. n~

32. All affiliated switched service reseUers will in anv
event be required to certify that they will not agree to
accept any special concessions from a foreign carrier or
administratlon.os This reqUirement. in conjunction with
our Section 43.51 filing requIrements. should provide suffi­
cient protection against the cie mlnlmU risk of discrimi­
natory conduct by a SWitched service rescUer or its foreign
affiliate.oo \ioreover. we continue to reserve the right to
impose conditions on the Section ~14 authorizations at an
affiliated U.S. carrier where deemed necessary to remedy
use of a foreign carrier's market power against U.S. carriers
generally,

33. Prh'Qle Line Resellers. We do not agree with ewCI
that the same rationale for regulating an IMTS reseUer as
nondominant applies to private line rescUers. CWCI argues
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that no policv concerns are raiseu until and unless a LJ.S.
I:arner enters Into a correSDonuent relationship wllh a
foreie:n carner for direct servIce." However. when a U.S.
carner serves a ioreign mark.et through the resale of private
line service. It must ol"am from the foreign carnerlsl the
forele:n half circuits anu any necessarv local or Intercuy
access iacllities or ~ervlces reuulred to termtnate U.S. trat­
fico E.. en If Ihe CommiSSion finds that there are eqUivalent
resale opportunities in the foreign markel.n

• J foreign car­
rier that owns or controls telecommunications iacilities in
[he destination market may have sufficient market power
to discnminate among U.S. carners 10 provisioning and
pncinl[. We are nO[ prepared at this time to presume
dominant carner regUlation unnecessary to govern the op­
erations uf U.S. private line resale carners whose foreign
affiliates own or control telecommuOlcations facilities 10

countries that continue to restnct competltton for facllilies­
baseo carriage.

3~. We recogmze that a LJ .5. resale carrier may proVide
service un a given route as hoth a sWllched service ano
private line reseUer. Fur example. a U.S. resale carner
Jifilialed with a foreign carner [hat owns [eleCommunu:a­
lluns tacililies In Ihe destination markel may proville I~TS

ur [elex as a ,wllchetl service reseUer anti prlvale line
,en Ice as a IJrl\ale line reseller. In such Clrcumslances. lA.e
",iii ree:ulale Ine L.S. I:arner as nomlomtnanl lOr Ihe provl­
,iOn ot' 1~1TS or lelex but assess Ihe bOil Ie neck control of
ilS foreie:n affiliate. haseo on lhe tramework descnhed in
SectIOn 11I.D. Jbove. to determine Ihe carrier's regulatory
,latUS for Ihe prOVIsion of pn"'3te line service. However. If
lhe carner sUhse~uently re~uests authOrization 10 supple­
ment lIS I~TS (ur telexl offerings on Ihat roule through
lhe aC4ulsHlon uf facilities on Ihe L.S. end. ur Ihrough the
resale of private line services. we will assess Ihe hOttleneck
control of ils foreign affiliate tu determine whether the
C.S. carrier mav retain ll~ nondomlnant status for the
prOVISion of lMT'S (or telexl.""

E. Streamlined Processing and Other Regulatory Reforms

III The ~otice

,;5, The :-';ollce did nm prooose any speCIfic reforms 01
,lur allpllcallon processing prucellures, Rather. lA.e sought
<.:lImment !Zenerallv on the put'lIlC lmerest henefits of mm.h­
r.. ine: our -<.:urrent dominant carner POliCY. Inclulilng the
'.. -.. ,.')

~llmlOa110n lit unnecessary regulation.

(21 Positions of the Parties
36. :"TIA. the British Embassy. nT. CWCI. IDB. and

~fcCaw ur~e that we reexamine In [his proceeding the
I:urrent re2"ulator.... filing re~ulrements that we im!tose on
L.S. in[ernallOnai carriers.'l :"TlA suggests that we retain
onlv [hose filine: and reporting requlremenls that are neces­
~ar~ tu ~erve the guals untJerl\'lng our regulatorv c1assifica­
lion scheme. while several of the parties offer specific
proposals lU reouce Title II filing and associated reporting
reaUlrements, The parties strongly ~upport Ihe grant of
unopposec.J Section 21~ appllcallons Within a speCIfied
[lmetrame.

.Ii. Bv contrast. AT&T proposes Ihat we adopt additional
SUDstanilve re4uirements to govern the operallons of affili­
ated earners. particularly on those routes where they pro­
vale facilities-hased. end-to-end ,ervice with their
affiliates'-: ,-\T&T argues that we shou ld impose such rules
as: separate books of account: no JOint ownership of trans·
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mission facilities: a requIrement that the U.S. carrier use its
affiliates servtces only pursuant to its affiliate's published
tariffs: and carner compliance with COSt allocation. cus­
[orner proprietary network information and network dis·
closure rules. CWCI disputes Ihat such safeguards have any
relevance to the underl .... ing concerns oi Ihis proceeding. J

Sprint argues in its Reply that we should precondition any
facilities-based entry hy a foreIgn-owned carner on the
existence of "reciprocaL'e~ulvalent" market entry OPPC?rtu­
nities 10 that carrier's home markellsl hy U.S. carners. ~

(3) Discussion
38. We adopt commenters' suggestions that we institute a

streamlined procedure for processing certain Section 2H
application~ that are filed on or after the effective date of
this order. s Specltically. we adopt a specified timeframe
for processing those unopposeo Section 21-l appHcations
that seek authoritv to resell the International switched or
private line services of unaffiliated U.S. facilities-based car­
riers. 'n except where: ( II a prrvate line reseUer or its affili­
ate owns or controls [elecommunlcatlons facilities in the
destlnallon country and thus may he SUbjeCt to dominant
I:arner regulation consistenl wnh our llecision in this pro­
ceedlne:: or (2) the applicant proposes [0 resell private line
,ervlce- to a destination country tor which the Commls!\ion
has not determined as of the date ut public notice of the
resale application that e~uivalent resale oPPo.t:tunities exist
between the U.S. and the destinallon country.

.W. We will place on puhlic notice for 30 daY5 a resale
application that meets these re4ulrements and is otherWIse
acceptable for filing. C nless a formal opposition is filed. or
unless the Common CJrner Bureau contacts the applicant
in writing to the contrarv. the application .....111 be granted
~5 davs after the date lif pUhlic notice"· We will issue
public' nmice of the grant un the next available list of
actions taken hv the Common Carner Bureau. Commis­
sion issuance ot' pUhlic notice or the grant shall be oeemed
the Issuance of Section 21 ~ certlficanon to the applicant.
which may hegln operanng on the ~oth day.

40. We re4ulre that resale applicants suhmit certain hasic
information to enahle s[atf to IdentlN Ihose applications
lhat are eligible fur streamlined processing. Sume of thiS
Informallon alreadv IS pro .... lued h..- resale applicants as a
matter of course or pursuant [0 staff re~uest. although
Section 03.0 I uf the Rules may not clearly rel.lulre that
reseUers submit sllch information. We therefore amend
Section 03.0 I uf the rules speCifically 10 rel.lulTe that resale
applicants suhmlt the tollowlng additional information in
their Section 21~ applications: (II Ihe type of service
(switched anoior pnvate Iinel that the applicant seeks au­
[horitv 10 resell: (2) tne nameCSl uf the C.S. carrieresl and
the specific FCC tariff/sIlO he resold: (31 a certification as
to whether the applicant IS affiliated wilh the LJ.S. facilities­
hased carriertsl whose services are heing resold: and (41
where the applicant proposes 10 resell private line services.
a certification as to whether an affiliateo foreign carner
owns or controls telecommunications facilities in the oes­
tinatlon country.

41. Several parties propose [hat we take certain adoi­
tional ,teps to expeolle further the processing of
international Section 2l ~ applications and initiation of ser­
vice to the pUblic. These proposals include committing
processing staff to a timetable for resolving disputed ap­
plications. and aoopting additional rules, to deter parties
from filing frivolous or "strike" petitions. ~ BT additionally
requests that this CommiSSion extend its forbearance rule
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to international reseUers. ,I) For the most pan. these propos­
als go beyond the scope of this proceeding. and we will not
address Ihem here. We wlil. of course. make everv effon to
ensure lhat applications are processed in the most tlmelv
manner possible. The slreamllnecJ procetiures adopled in
this proceeliing for cenaln resale applications should fur­
ther ensure expedlllouS processIng.

~2. In re~uesung that we adopt in this proceeding spe­
cific conditions to govern Ihe facilities-based operations of
affiliated U.S. internauonal carriers. AT&T and Sprinl raIse
complex. substanuve Issues lhat are beyoncJ lhe scope of
this Rule Making. [he merns of their arguments are better
addresseli in lhe context of applications filed bv the affili­
ates of several foreign carriers to prOVIde facilities-based.
end-to-enli service with lheir affiliates. 31 "T&T also re­
quests that we institute a "fast-track." complaint procedure
as a general remecJy where foreIgn carrIers allempt to
exercIse market power to the detriment ot U.S. interests.
While we believe It is unnecessary to designate complaints
of foreIgn market leveraging as "fast-track," all U.S. car­
riers and consumers shoulo be assured that we Intend to
utilize our resources to act SWlftlv and forcefuUv to resolve
ancJ reoress any complaints that it U.S. I:arner lias engageu
in (.llsl.:rtmlOalOrv conduct In collUSIon with a iorelgn affili·
ate.

F. Procedure for Modifying Regulatory Status of Certif­
icated C:lrriers

(1) The Notice
H. The NOllce prop0!led to amend Part 43 of the Rules

10 require all authOrized U.S. inlernauonal carriers atfili·
ated wlIh foreIgn carriers to prOVide a list of such affili­
ations wIlhin nlnery cJa~ of rhe release dare of the Report
and Order adopted in this proceeding. We also proposed to
requIre any autnonzc:d Lnternauonal carner that subse­
4uentlv hecomes affiliated wlIh a foreIgn carrier to nOllfv
the CommiSSion within ninety oays of the transaeuon.'~ .

(ll Positions of the P:trties
.. .+ :--io party ~upportlng the ~otice onjeets to the pro­

poseu information collection ret.lulI'ements. [!owever. sev­
eral I.:ommenters urge us to mak.e speCIfic findin25 In this
proceeolng as 10 the proper regulatory status Ilf particular
carners under the modified policy adopted In Ihis order. or
(0 adopl ~peclfic procedures automatically to adjust a car­
rier's ~latUs based on tnrOrmallon sunmllled under our new
Part ·0 rules.,J

'+5. In particular. BT_ ~cCaw and the British Embassv
urge us to determine In this proceeding that there IS no
substantial possibility of discrimInation hy United Kingdom
servIce providers agaanst unaffiliated U.S. carners..4 Sprinl
argues that Its experience in seeKing a U.K. license is
inconSistent with BT's statements."s CWCI. which arrues
that ItS U.K. affiliate Mercury Communications. Ltd. does
not enJoy equal access in the U.K.. requests that we find in
this proceeding that Mercury has no nouleneCk control of
services or facilities in the U.K. and has no abilitv or
incenllve to favor CWCI or any other L'.S. carrler.'l~ .\T&T
suggests that there IS insufficient evidence In Ihe record to
determine that any particular U.K. carner laclts Ihe abilitv
to act to the detriment of U.S. consumers and carrters.~'7
MCI strenuously objectS to consideration of any particular
requests for relief in this proceeding.sH inclUding World-
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com's request that we grant Immediate interim waIVers to
carrIers who ulumately would be relieved of dommant
carrier regulation under our modified policy.·~

(3) Discussion

'+6. We decline ~o make any specific ruHnp as to the
resulatOry status or particular earners for affiliated roules
in this proceeding. We agree wllh AT&T and MCI thar the
record in this docket is not sufficent to make these rulin25.
We have adOpted a decisional framewnrk that we expect
carners specUlcally to address in support of a showin~ for
nondo.mlnant status. Moreover. as MCI observes. the No­
lice dId not specifi~i1y contemplate that this proceeding
would prOVIde a vehIcle for resolvin~ a panicuiar carrier's
re~ulatOry stalus: tht:tS. we believe that oUter panies may
not have had suffiCIent notice that we miCtlt take such
actio n in this docket. ~II

~7. We Will. however. adopt a Streamlined procedure for
U.S. carriers to mOdify their regulatory stalUS from domI­
nant to nondomlnanr for unaffiliated rouces or affilialea
routes served. solely t~rough the resale of switched or pri­
vate !tne servIces las limned In para~raph 38 above •. SimI­
lar to the proposal In the Notice. any foreip;n-owned U.S.
lnternauonal carner round to be domInant pnor 10 the
effective date of this Report and Order may file a cerufied
list indicating those routes Ihat It is authorizeci to serve lor
w~ich it does. not have an affiliate on the foreip;n end. Such
fihngs shail tnctucJe the ownership information listed in
Section o3.0\(rl of the Rules. A carrter may also inform
the .Commlsslon. oy submltung a cenificalion. of those
affiliated routes for which it provides a panicuiar !lervice
solely througn the resale of the international swirched or
p.rivate line services of unaffiliated U.S. facilities-based car­
~Iers. Such an affiliateli U.S. I:amer must .!so provide the

no specIal concessIons" I:erufication dilc:ussed in para­
graph 27. above. Where the carrier resells prIvate line
servIces. It must additionally be able to certitv. and so
certify. that its foreign camer-affiliate dues noi own or
control telecommuftlcatlons facilities in the affiliated mar­
ket for whil:h nondomlnant treatment IS soup;ht.

~8. We. WIll place these iilings on pUblic nonce and•
unless a tormal opposuion l~ filed. or unless the Common
Carner Bureau contacts the l.:arner In wrlCin~ to the con­
trary. the carner's regulatory ~tatus will he adJusled from
dominant to nondom,"ant for l.\ualified routes and servIces
'+S days after the date of puhlic notice.~1 Thus. a carrier
that has been regulated as dominant for all international
rOUles will he deemed nondomlnant for all routes for
wh~Ch it certifies It does not have a foreip affiliale or tor
whIch It may (,(ualify as a nondomlOant reseUer. If a carner
seelts to mOdify its regulatory status on an affiliated route
for which it ooes not appear to l.\uahfy as a nonduminant
reseiler. we will re~ulre that It submit a peririon for lie­
claratory ruling to do so. Alternatively. the carrier mav
request that we modify its status on an affiliated route II;
conjunction with a Section 21~ filing for that route.

~9. We also adopt our proposal to require that any
certificated carrier that IS or becomes affiliated with if
foreign carrier notifv the Commission within ninetv davs
of the acquisition o'f such interest'/~ and submit with its
notification ownership information and a "no special con­
cessions" ceruficauon. The U.S. carrier should also certify.
where appropriate. that it provides a particular service on
the affiliated route solely through the resaJe of the inrerna­
tional switched or private line services of unaffiliated U.S.
facilities-based carners. Where the carrier reseUs private
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line ~ervlces. It should also certify whether or not ItS
foreit:n atfiliate owns or controls telecommunIcations facili­
ties on the foreign end.H Unless the carner quatifies for a
presumption of nondominant regulation as a switched sere
vice reseller on the affiliated route las descnbed in para­
graph .H above I. It will be claSSified and ItS regulatOry
status assessed according to the framework (Ji.~cussed in
Section III. B Isee also Appendix B. Sections 63.01(rl( 7).
63.10 and 63.11). We will place the carner's notification on
public notice and. if we deem It necessary. we will by
written order at any lime before or after the submission of
pUblic l:omments impose domtnant carner regUlation on
the carner for the affiliated route.~~

IV. FINAL REGtlLATORY ANALYSIS
50. Pursuant to the Regulatory Flexibility Act of 1980.

the CommlsSlon"s final analysis is as follows:

I. Need and purpose of this action:
This Report ana Order adopts a number of Ihe proposals

made In the .'JOilce to mOdify Cummlssion regulation of
U.S. l:ommon l:arners In their prOVIsion of international
..;ervlce. L'nder the mOllifications adoated herein. most U.S.
.:arners Will he l:Iassltied as nunoomlnant In their provl­
..;ion oi international service on those routes where the
l:arners do nut have foreign affiliates wilh the ability to
diSCriminate against unaffiliated U.S. carriers through con­
trol of bottleneck. services or facilities on the foreign end.
The Commission declined to make findings concerning the
regulatory status of parucular carriers In this proceeding.
Finaltv. the Commission modified cerrain Secuon 21~ pro­
cedures to facilitate the grant of resale applications. These
actions respond to commenters" c.:oncerns that current poli­
cy sunjects many l:arners to undue regUlation.

II. Summary of the issues raised by the public comments
in response to the Initial Re8ulatory flexibility Analysis:

There were no l:omments submitted in response to the
Initial RegulatOry FleXIbility AnalY~ls.

1lI. Significant alternatius considered:
rhe :" PRM oifered a numDer oi alternatives ior each

i,sue ralseu.

V. Orderin8 Clauses
51. Accordingly. IT 1S ORDERED. pursuant to ~7

U.S.C. Sections 15!. 154. 157.101-105.211. 114. 118-220.
303 and 41H. that the regulauon of U.S. common carriers
in their provision of internauona! services shall be modi­
fied as set out above.

51. IT IS FURTHER ORDERED that the modified polio
l:V. and the rules set forth In Appendix B. reprding
regulallOn of internauonal common carrier services
SHALL BECOME EFFECTIVE ninety days after pUblica­
tion In the Felleral RegISter.

53. IT IS FURTHER ORDERED that this proceeding is
TERMINATED.
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FEDERAL COMMUNICATIONS COMMISSION

Donna R. Searcy
Secretary

APPENDIX A

American Telephone and Telecrapn Company
(AT&T)

Atlantic Tele-Network. Inc. IATN)

British Embassy

British Telecommunications pic I BT)

Cable and Wireless CommunIcations. Inc. (ewal
Communications Workers of America ICWA)

GTE ServIce Corporation (GTE)

lOB Communications Group. Inc. (lOBl

Mel Telecommunlcallons Corporation I MCn

McCaw Cellular CommUnlCallons. lnc. IMcCaw•

National Telecommunications and Information ALI­
ministration (NTtA)

Pan American SateUite I PAS)

US Sprint Communicauons Ctlmpany Limited Pan·
nership CUS Sprint)

World Communications. Inc. I Wnrldcomt

Telepuerto San Isidro. SA. ( rRICOM)

Department of Justice (DOll

United States Trade Represenrall\e I USTR)

APPENDIX B

PART 63 EXTENSIOS OF LLlIiiES AND
DISCONTINUANCE OF SERVICE B\' CARRIUS AXD
GRANTS OF RECOGNIZED PRIVATE OPERATISG
AGENCY STATUS

1. The authority citation for pnn h.1 l:untinues to read as
follows:

Authority: See. 4, 48 SiaL 1066. as amended 47 CS.c.
154. Inter,»ret or appl)" see. 214. 48 Stat. 1015, as amended:
41 US.C. 214.

Source: 28 FR 13229. Dec. .'. lllf'.L unless otherwise
noted.

2. Section 63.01 is amended h~ ;'I\jdtn~ paracrap"s IklC61
and Ir) to read as follows:

Seellon 63.01 Contents of Applications.
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•••••
(k) • * *
(6) If proposed facilities are to be acquired through the

resale of the internauonal switched or private line services
of another U.S. carrier for the purpose of providing inter­
national communications services.

(i) the specific service and the type of service tswitched
or private linel that the applicant seeks authority to resell:
and

(ii) the namelsl of the U.S. carrieres) and the specific
FCC tariffs(s) to be resold.

•••••
(r) A certification as to whether Or not the applicant has

an affiliation with a foreign carrier.
( 1) The certification shall state with specificity each for­

eign country in which the applicant has an affiliation with
a foreign carner. For purposes of this certification:

(i) Affiliation is defined to include: a coiurolling interest
by the applicant. or by any entity that directly or Indirectly
controls or is controlled by It. or that is under direct or
indirect common control with it. in a foreign carrier or to
any entity that directly or indirectly controls a foreign
carrier: or a controlling interest to the applicant by a
foreign carrier. or by any entity that directly or indirectly
controls a foreign carrier.

(ii) Foreign carrier is defined as any entity that is au­
thorized within a foreign country to engage in the provi­
sion of international telecommunications services offered to
the public in that country within the meaning of the
Internauonal Telecommunication RegUlations. set Final
Acts of the World Administrative Telegraph and Telephone
Conference. Melbourne. 1988 (WATTC·8IH. Art. 1.

t!) In support of the required certification. each ap­
plicant shall also provide the name. address. citizenship
and principal businesses of its 10 percent or greater share­
holders or other equity holders and identify any Interlock­
ing directorates.

(3) Each applicant that certifies that it has an affiliation
with a foreign carrier in a named foreign country shaH
additionally certify that the applicant has not agreed to
accept special concessions directly or indirectly from any
foreign carrier or administration with respect to traffic or
revenue flows between the U.S. and any foreign country
which the applicant may serve under the authority granted
under this part and has not agreed to enter into such
agreements in the future.

(i) For purposes of this paragraph. and of sections
63.11lal(2)(iiil. 63.13(a)(4). and 63.1*. "special concession"
is defined as any arrangement that affects traffic or revenue
flows to or from the U.S. that is offered exclusively by a
foreign carrier or administration to a particular U.S. inter­
national carner and not also to similarly situated U.S.
international carriers authorized to serve a particular route.

(ii) The special concessions certification required by this
paragraph and by sections 63.11(a)(2)(iii) and 63.13(a)(4)
shall be viewed as an ongoing representation to the Com­
mission. and applicantslcarriers shall immediately inform
the Commission if at any time the representations in their
certifications are no longer true. Failure to so inform the
Commission will be deemed a material misrepresentation
to the Commission.

(4) Each applicant that proposes to acquire facilities
t~rough ~he resale of the international switched or pnvate
ltne services of another U.S. carrier shall additionallv cer­
tify as to whether or not the applicant has an affiliation
with the U.S. carrieriS) who!le faCilitieS-based servicelSj the
applicant proposes to resell (either directly or indirectty
through the resaje of another resclle"s service). Fllr pur­
poses of this paragraph. affiliation is defined as in para­
graph (rI(lICil of this section. except that the phrase "U.S.
facilities-based international carrier" shall be substituted for
the phrase "foreign carrier."

(S) Each applicant that certifies under this section that it
has an affiliation with a foreign carrier and that proposes
to acquire facilities through the resaje of the international
private line services of another U.S. carrier shall addition­
aUy certify as to whether or not the affiliated foreign
carrier owns or controls telecommunications facilities in
the particular country~ies. to which the applicant proposes
to provide service (i.e.. the destination countrytiesn. For
purposes of this paragraph. telecommunications facilities
are defined as the underlying telecommunications transport
means. including interCity and local access facilities. used
by a foreign carner to prOVide incernauonaj telecommuni­
cations services offered to the public.

(6) Each applicant and carrier authorized to prOVide
international communications service under this part is
responsible for the continuing accuracy of the certifications
reqUired by paragraphs jr)(4) & (5) of this section. When­
ever the substance of any such certification is no longer
accurate. the applicant/carrier shall as promptly as possible
anc1 in any event within 30 dan file with the Secretarv in
duplicate a corrected cerufication referencinl the FCC "File
No. under which the original certification was provided.
This information mav be used hv the Commission to deter­
mine whether a change in regulatory status may he war­
ranted under section 63.lU.

(7) Each applicant that certifies lhat il has an affiliation
with a foreign carrier in a named foreign country and thaI
desires to be regulated as nondominant fnr the provisiun ot
international communications service to that countrv may
provide informauon In liS application tiled under this parI
to demonstrate that 115 affilialed foreign carrier does not
have the ability to discriminate against unaffiliated U.S.
international carriers through control of bottleneck services
or facilities in the named foreign country. Stt section o3.111
of this part. Regulatory Classification of U.S. International
Carriers.

(i) Such a demonstration should address the factors that
relate to the scope or degree of lhe foreign affiliates bOI­
t1eneck control. such as:

(AAl the monopoly. oligopoly or duopoly status of lhe
destination country: and

(BB) whether the foreign affiliale has the potential to
discriminate against unaffiliated U.S. international carriers
through such means as preferenlial operating agreements.
preferential routing of traffic. exclusive or more favorable
transiting agreements. or preferential domestic access and
interconnection arrangements.

(ii) Such a demonstration mav also address other factors
the applicant deems relevant to" its demonstration. such as
the effectiveness of pUblic regulation in the destination
country.

3. Section 63.10 is redesignated section 63.15 and new
sections 63.10. 63.11. 63.12. b3.13. and b3.14 are added to
reac1 as follows:


